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Abstract 

This article highlights the persistence of exploitative working conditions in global supply chains 

resulting from the constant need to externalise costs and increase consumption with a view to 

sustaining the “imperial lifestyle” of people in the Global North. While the law structures 

today’s global value chains and is designed to secure the economic interests of Global North 

companies that sit at the top of most of such chains, it also bears considerable potential for 

transformation and empowerment. The different legal interventions around the 2012 Ali 

Enterprises factory fire demonstrate that law is not only a direct product of dominant class 

interests, but that it can also open up opportunities for resistance and emancipatory struggle. 

Written from the perspective of one of the actors closely involved in the legal struggle for justice 

that followed the Ali Enterprises factory fire, both in terms of building transnational alliances 

as well as in the litigation itself, this chapter critically reflects on the achievements of the legal 

interventions carried out and also attempts to develop criteria for a holistic approach to what is 

often called strategic litigation.  

Keywords: Global value chains; strategic litigation; movement lawyering; Marxist critiques 

of law; decolonial critiques of law; transnational law; human rights; labour rights; tort law 

litigation 

1 Introduction 

Human rights litigators and activists around the world often use law and legal proceedings to 

challenge those in positions of power, whether they be governments or corporate actors, 

involved in human rights abuses. Using law as a defence against state and corporate oppression 

is not a recent phenomenon; the anti-slavery movement, the 19th and early 20th-century workers’ 

movement, as well as the women’s movement have all used law and litigation as a tool to fight 

for social change. In a time of globalised neoliberal market economies, communities and 

individuals have now started to use litigation against multinational corporations as a way to 

address the many harms they cause. This trend is often called transnational strategic litigation, 

as it seeks to hold parent companies liable in the jurisdictions in which they are headquartered 

for violations that have occurred in foreign states, often through the involvement of company 

subsidiaries. The first lawsuits of this kind were filed in the USA under the Alien Tort Statute 

(ATS), for example, against British-Dutch oil company Shell for its involvement in the killing 

of Nigerian activist and writer Ken Saro Wiwa and others in 1996. Also, in the mid-1990s, 

South African workers started to sue British parent companies in English courts, claiming 

compensation for occupational health damages like asbestosis.1  

The strategy of using transnational litigation to address human rights abuses caused by 

multinational corporations has been picked up by different groups of affected people and rights 

advocates around the world, using not only civil law, but also other legal claims and 

procedures.2 Still, in 2012, when the Ali Enterprises factory fire killed 258 workers and injured 

tens of others, litigation of this kind was mainly concentrated on challenging corporate 

involvement in parent-subsidiary relationships and – at least in the US – in grave international 

crimes like torture, killings, or slave labour.3 Hardly any lawyers considered challenging 

supply-chain relationships through litigation as it already seemed hard enough to argue that 

                                                 
1 Meeran (2011). 
2 For an overview, visit the “legal accountability” section of the Business and Human Rights Resource Centre 

website: www.business-humanrights.org/en/big-issues/corporate-legal-accountability/ (last accessed 12 

September 2020). 
3 This case selection was, and to some extent still is, primarily driven by the legal requirements of the respective 

causes of action, as the ATS, in particular, requires a violation of the “law of nations.”  

http://www.business-humanrights.org/en/big-issues/corporate-legal-accountability/


 

 

parent companies bear responsibility for harm caused or contributed to by their foreign 

subsidiaries. Also, for labour activists, the idea that one might not only use national labour 

courts to address factory owners’ responsibilities, but also to legally challenge the multinational 

brands buying from these factories, was novel.  

This chapter will describe the 2012 Ali Enterprises incident and the related legal interventions 

that evolved in its wake, contextualising them within the realities of capitalist production in 

global value chains and law’s particular role in securing the profits and interests of transnational 

business. Coming from a critical legal perspective, it recognises law’s many shortcomings and 

pitfalls, but also its emancipatory potential. Indeed, the chapter explores this ambiguity of law 

by highlighting how affected groups and those supporting their struggle were able to use the 

legal interventions around the Ali Enterprises incident in a self-empowering way. While legal 

actions often aim to set legal precedent, there are potential effects beyond the courtroom. This 

chapter shows that those driving the litigation can intervene in public and legal discourses, and 

thereby influence the way exploitation and “organised irresponsibility” are created in global 

value chains. While it is impossible to say that a few legal actions will fundamentally change 

the daily realities of workers in global value chains, they can and do contribute to broader 

trajectories of emancipatory change.  

2 The context of the Ali Enterprises factory fire litigation 

The litigation against the German company KiK Textil und Non-Food GmbH (KiK) and the 

Italian firm RINA SpA cannot be fully understood if only viewed as single, isolated instances 

of transnational strategic litigation. Instead, these legal proceedings should be considered in 

the context of the broader economic realities of globalised value chains, which are structured 

according to law.4 In this context, the legal system plays the role, first and foremost, of 

protecting business interests and sustaining the Global North’s imperial way of life. At the 

same time, however, the legal system also holds out fora through which the very same system 

can be challenged. 

2.1 The South Asian textile industry and Europe’s enduring imperial way of life  

The textile industry is paradigmatic of the current neoliberal, globalised economy in that it is 

based on the continuous exploitation of natural resources and labour.5 This starts with the 

agricultural production of cotton, which has major impacts on the environment as well as 

humans. Described as the birthplace of global capitalism, the cotton industry was a key 

historical driver of colonialism and the slave trade.6 Today, it is one of the major drivers behind 

the growing need for pesticides, with all of their devastating consequences for nature, the 

climate, and people.7 The cycle of exploitation continues with cotton processing: from bad 

working conditions in ginning mills, to dyeing departments where all kinds of hazardous 

chemicals are used, and on to the actual factories producing ready-made garments for the global 

market.8  

Within this production chain, described here only superficially, it is clear that textile factories 

producing for the international market are not the worst places to work. As industrial 

                                                 
4 Scholars have rightly pointed out the need to understand the law of global value chains as a field in itself that 

transcends the classic disciplinary boundaries of law, just as value chains transcend national borders. Baars et al. 

(2016). 
5 Lehmann (2012). 
6 Beckert (2014), p. 98 ff. 
7 Orsenna (2007); Kumar (2015). 
8 Orsenna (2007). 



 

 

workplaces that provide more or less regular salaries, they are relatively less precarious than 

agricultural or home-based work. Especially in Bangladesh, jobs in garment factories offer an 

opportunity for young women to have an income independent from their families. But studies 

have shown that despite the majority of workers being women, gender discrimination is 

endemic on the factory floor. Hence, to praise such jobs as providing an opportunity for 

women’s emancipation would mean only telling half of the story.9  

The Ali Enterprises fire was followed by two other factory accidents in Bangladesh: the Tazreen 

Fashions fire in November 2012, which killed around 100 workers, and the Rana Plaza building 

collapse in April 2020, which left over 1000 workers dead and even more seriously injured for 

life.10 Of course, prior to these incidents, labour rights groups like the Clean Clothes Campaign 

had been warning about fire and building safety risks in the industry for many years.11And still, 

bad fire and building safety conditions are only one of many symptoms of the exploitative 

nature of globalised production chains in the textile industry. Wages below the minimum 

needed to live, excessive overtime, a lack of social benefits, systematic repression of workplace 

organising and unionisation, as well as gender discrimination and gender-based harassment are 

the daily realities for many workers in globalised value chains.12 Although these issues were 

much discussed by workers’ rights groups before the 2012-2013 spate of factory disasters in 

South Asia, they had been largely ignored by the majority of consumers in the Global North. 

The three disasters were so emblematic of the industry’s systemic problems, however, that they 

made it impossible for a larger public in Europe and North America to continue to avoid the 

fact that workers in South Asia and elsewhere risk their lives to produce their clothes. 

2.2 The law of global value chains  

The key feature of our current economic system is the externalisation of costs.13 Over the last 

30 years, the predominant model of the hierarchically structured company with an almost 

entirely integrated value chain (from the iron mine to the finished automobile), has been 

replaced by the production model of value chains that arose in the 1980s.14 Legal obligations to 

respect labour rights and environmental legislation present as “costs” in this production-model 

logic, and the law of globalised value chains organises the outsourcing of these costs. On the 

one hand, international trade law ensures that transnational companies can extract their profits 

and maintain access to markets and resources. On the other hand, responsibility is reduced and 

diffused, especially through commercial and company law. 

2.2.1 International trade law 

At the macro level, free trade and liberalisation policies are realised through the international 

treaty provisions of the World Trade Organization and, increasingly, through regional or 

bilateral free trade agreements. The reduction and removal of tariffs and trade quotas in the 

mid-1990s was the determining factor for the rapid increase in textile production that occurred 

in countries like Bangladesh, India and China. While this enabled these countries to even more 

grow export-oriented textile industries, it also enabled the EU and US to increasingly outsource 

their production in order to cut production costs. In this regard, international trade agreements 

                                                 
9 Hossain (2012). Interestingly, weavers in the cotton mills of 19th century Britain were also predominantly women 

and child labour was common. Beckert (2014), pp. 188 f., 191 f. 
10 Clean Clothes Campaign, Rana Plaza, www.cleanclothes.org/campaigns/past/rana-plaza (last accessed 12 

September 2020). 
11 Clean Clothes Campaign (2005).  
12 Anner (2020); Clean Clothes Campaign, Pakistan. Country Report, 2015. 
13 Brand and Wissen (2017), p. 30 ff., 63 f.; Lessenich (2018). 
14 Gereffi et al. (2005), p. 78 ff.; Barrientos et al. (2016), pp. 1214-1219. 

http://www.cleanclothes.org/campaigns/past/rana-plaza


 

 

have enabled the access of international buyers to both foreign production sights as well as 

foreign markets in which to sell their goods. At the same time, a set of laws that includes 

international investment treaties, intellectual property laws, and international finance 

regulation, ensures that resources and profits are protected and can be extracted from these 

foreign markets.15 This body of international economic law has robust and effective 

enforcement mechanisms, such as the much criticised arbitration procedures for alleged 

violations of bilateral investment treaties or patent rights.16 These laws and arbitration 

procedures primarily protect the needs of transnational companies for structured trade processes 

and extensive profit accumulation, while employee and environmental concerns are neglected 

and even framed as illegal infringements on legitimate property rights. Different authors have 

shown that this role of international economic law – in enabling access to human labour and 

natural resources while at the same time protecting the extraction of profits – is a continuation 

of the racist, colonial origins and traditions of international law more broadly.17 

2.2.2 Commercial and company law 

While neoliberal thinkers generally claim to advocate for deregulation and the reduction of legal 

provisions, neoliberal production via global value chains is entirely structured and enabled 

through law.18 The law, usually commercial law, organises business practices and, in particular, 

secures the economic interests of the powerful actors at the top of complex value chains.  

Companies organise the global expansion of their activities through the establishment of 

subsidiaries and a complex system of supply relationships.19 It is not uncommon today for 

corporations to have several hundred subsidiaries and even more suppliers. Anything from 100 

percent ownership of subsidiaries to the participation of several other companies and financial 

investors is an option.  

The externalisation of liability risks within a corporate group is primarily achieved through the 

dogmatic figure of the so-called separation principle, i.e. limited liability.20 This company law 

concept exists in almost all legal systems across the globe and establishes that the subsidiaries 

in a corporate group are to be regarded as legal entities separate from and completely 

independent of the parent company.21 This limitation of legal responsibility within the corporate 

group creates what can be best described as “organised irresponsibility,” as local producers 

often cannot be held to account for harms caused due to practical reasons, while the corporations 

that hold shares in or exercise a position of economic dominance over the local producing 

company are, legally, not responsible. In reality, this is often legal fiction. Although an 

individual group’s subsidiaries are, from a legal point of view, independent and not bound by 

instructions of the group’s top management, actual corporate governance structures often entail 

tight, hierarchical organisation. They also frequently include supervisory and directive powers 

for the group’s board of directors with regard to the group’s subsidiaries. 

                                                 
15 Horst (2015); Mgbeoji (2006); Rahmatian (2009). 
16 An overview can be found at: Kaleck and Saage-Maaß (2016), pp. 49 ff.  
17 Chimni (2013), pp. 251 ff.; Anghie (2004) shows that investment treaties were closed in the moment that the 

former colonies gained sovereignty of their resources.  
18 Britton-Purdy et al. (2020). On the particular role of lawyers in this, see Pistor (2019). 
19 For a definition and distinction between supply chains and supplier networks, see Plank et al. (2009). 
20 Baars (2019).  
21 A comprehensive description of the problem can be found at Wagner (2016), pp. 717 ff. 



 

 

According to the World Bank, roughly 80 percent of global production is created in supply 

chains.22 In this context, another legal fiction becomes relevant, as both national and 

international contract law are based on the principle of “equality of the contractual partners.”23 

Contractual supply relationships are realised though diverse legal constellations. From long-

term business relationships with the manufacturers of highly specialised and technically 

sophisticated products to volatile order placement via auction platforms, many variants, and 

also a combination of different supplier relationships, is conceivable.24 As the organisational 

set-up of value chains is mainly driven by the goal of cost reduction and profit maximisation, 

workers’ rights to appropriate remuneration, social security, and environmental protection are 

cost factors left up to the supplier. As a result, neglecting regulations that protect the interests 

of the common good turns out to be a favourable cost factor in the contractual relationship 

between local producers and transnational corporations. The interests of employees or 

communities negatively affected in the process of production would only function as cost-

raising factors and have no legal relevance in the contractual relationship.25  

A recent example of the great social and economic inequality between formally equal 

contracting parties in global supply chains in the textile industry could be seen when consumer 

demand dropped drastically due to Covid-19 lockdowns in March and April 2020, and 

international buyers unilaterally cancelled orders and refused to even pay for already produced 

goods.26 Often, these cancellations were not even backed by the international buyers’ own 

contracts, let alone force majeure provisions in national or international contract law.27 Still, 

international buyers were able to cancel the orders because they knew their suppliers would 

hardly object, being in desperate need for the next order once the crisis subsides. As a result, 

millions of workers in Asia lost their jobs within weeks and were left without savings or social 

protection schemes. Even if factory owners would have wanted to do otherwise, they work on 

such tight margins that they were unable to pay workers once the international brands and 

retailers refused to pay for the already-produced goods.28 While international buyers make 

significant profit, they leave so little to their producers and their workers that any friction in 

market demand leads to social disaster. 

2.3 Critical perspectives on the law 

Law’s function in engineering global value chains in the interest of multinational companies 

and economic elites has been identified as a typical characteristic of law in general and, more 

specifically, has been the subject of Marxist critiques of law for quite a long time. According 

to Otto Kirchheimer, for instance, law is a “guarantee of the existing social order.”29 In a similar 

                                                 
22 “Global investment and trade are inextricably intertwined through the international production networks of firms 

investing in productive assets worldwide and trading inputs and outputs in cross-border value chains of various 

degrees of complexity. Such value chains (intra-firm or inter-firm, regional or global in nature, and commonly 

referred to as Global Value Chains or GVCs) shaped by TNCs [transnational corporations] account for some 80% 

of global trade.” UNCTAD, World Investment Report (2013), 

www.unctad.org/en/PublicationsLibrary/wir2013_en.pdf (last accessed 12 September 2020). 
23 Gathii and Odumosu-Ayanu (2015), 70 f. 
24 Gereffi (2005), 1 ff. 
25 Gathii and Odumosu-Ayanu (2015); Britton and Purdy et al. (2020). 
26 Nova and Zeldenrust (2020); Lane M, 150,000 have lost jobs in Cambodia garment sector. Apparel Insider, 30 

June 2020, www.apparelinsider.com/150000-have-lost-jobs-in-cambodia-garment-sector/ (last accessed 12 

September 2020); Garment exporter Bangladesh faces $6 billion hit as top retailers cancel. Reuters, 31 March 

2020, www.reuters.com/article/health-coronavirus-bangladesh-exports/garment-exporter-bangladesh-faces-6-

billion-hit-as-top-retailers-cancel-idUKKBN21I2R9 (last accessed 12 September 2020). 
27 Hensler et al. (2020). 
28 Anner (2020). 
29 Kirchheimer (1976), p. 78. 

http://www.unctad.org/en/PublicationsLibrary/wir2013_en.pdf
http://www.apparelinsider.com/150000-have-lost-jobs-in-cambodia-garment-sector/
file:///C:/Users/barber/AppData/Local/Temp/www.reuters.com/article/health-coronavirus-bangladesh-exports/garment-exporter-bangladesh-faces-6-billion-hit-as-top-retailers-cancel-idUKKBN21I2R9
file:///C:/Users/barber/AppData/Local/Temp/www.reuters.com/article/health-coronavirus-bangladesh-exports/garment-exporter-bangladesh-faces-6-billion-hit-as-top-retailers-cancel-idUKKBN21I2R9


 

 

vein, Franz Neumann asserts that law corresponds with the interests of the ruling classes and 

the bourgeois way of life, as it safeguards property and private autonomy, and, above all, 

ensures the calculability of commodity production and trade.30 Critical legal studies scholars 

have shown that law disguises exactly these power dynamics, as it creates a notion of neutrality 

and gives the impression that the existing order is both just and fair.31 A wide range of authors 

have also identified the abstract legal subject as problematic.32 Judith Butler, for example, 

points out that the limitation of the language of law forces us to describe the abuse of power as 

a violation of rights, which means that a rights violation can only be framed as an act attributable 

to an individual subject. Hence, by focusing on the legal subject, the complex institutional 

structures leading to abuse and harm are made invisible.33 For Christoph Menke, meanwhile, 

the pitfall of our current legal system lies more fundamentally in the creation of (individual) 

rights as such. In his assessment “rights” in bourgeois societies are privatised into something 

pre-political; they are taken away from the community of citizens and given to the individual.34 

2.4 Legal avenues for those affected by human rights violations in global supply chains 

One can find support for these critical perspectives on the law in the Ali Enterprises case, in 

which the neutrality of contract law, the fiction of equality between the contractual parties, and 

the fiction of separate legal entities disguise the actual power imbalance between the 

international retailers and brands on one side, and their supplying manufacturers and the actual 

factory workers on the other. The fact that four people had to bring a claim against KiK alleging 

violations of their individual rights clearly neglects the complex social and economic 

interdependencies in which these rights violations occurred. More fundamentally, the idea of 

“property” entailing a private right to subject nature and humans to an exploitive production 

process can be described as the underlying principle of global value chains.  

As law creates the externalisation and fragmentation of responsibility in global value chains, it, 

in turn, creates serious obstacles for affected persons in terms of demanding respect for their 

labour and human rights. And still, as the production along supply chains creates relationships 

between actors, like workers in supplying factories and managers in lead firms or auditing 

companies, new potential claims for workers and other affected groups arise. In the litigation 

around the Ali Enterprises case, a range of these options were used. 

2.4.1 Multiple jurisdictions 

As companies have extended their economic activities across different jurisdictions, affected 

persons have gained, at least in theory, the ability to take action against the various actors 

involved in the production process in the different jurisdictions in which they are incorporated. 

For example, as described by Faisal Siddiqi in this book, complaints about working conditions 

at a production site can be directed against the actual factory owners, against local authorities 

responsible for monitoring industrial health and safety standards, or against local certification 

service providers. Apart from the practical and legal hurdles that workers face in their local 

legal systems, as Faisal Siddiqi and Palvasha Shahab both describe in their chapters, local courts 

usually do not have jurisdiction over companies incorporated abroad. Yet, it can also be an 

                                                 
30 Neumann (1980), p. 246. 
31 Kennedy (1997), p. 311; Gabel and Harris (1982-83), p. 372. 
32 Critics range from such diverse authors as the legal theorist of the Russian Revolution, Eugeny Paschukanis, to 

post-structuralist scholars like Judith Butler. 
33 Butler (2006), p. 125. For more on how law produces the notion of a subject before the law as a naturalised basic 

assumption and subsequently conceals this production and, thus, its own regulatory hegemony, see Butler (1991), 

p. 17. 
34 Menke (2018). 



 

 

option to start legal proceedings in the jurisdiction where the actors along the production 

process are located. In this case, claims are directed against the parent company of the corporate 

group, the buying company at the end of the supply chain, or the certification companies located 

in Europe or North America, as was done in the legal proceedings against KiK in Germany and 

against RINA in Italy. In these jurisdictions, victims of corporate abuse may choose between 

civil litigation, to ask for monetary compensation for harm and suffering, and criminal 

procedures, which will investigate the responsibility of managers and the company as such, and 

potentially sanction individual corporate managers and the legal entity.35 Obviously, all of these 

legal venues are far from easily accessible for potential claimants in global value chains, but 

they exist at all and that they also give those exploited in supply chains an option for 

transnational legal interventions.  

In line with the general trend towards more flexible forms of regulation and new instruments 

of implementation in international as well as national law, there are a number of soft law 

standards and complaint mechanisms that deal with and define companies’ responsibilities for 

human rights in their global value chains.36 The most important soft law standards are the 

OECD Guidelines for Multinational Enterprises and the UN Guiding Principles on Business 

and Human Rights (UNGPs). The OECD guidelines are accompanied by a non-judicial 

complaint mechanism designed to mediate between complainants and the company. As 

required by the UNGPs, companies are also increasingly setting up their own internal complaint 

mechanisms.37 While the effectiveness of these complaint procedures can be debated, soft law 

standards and their multiple complaint mechanisms nevertheless extend the range of possible 

forums that can be used by those affected.38 

2.4.2 Expansion of the legal doctrines on parent company and supply chain liability  

Despite the dogmatic fictions described above that create a lack of responsibility in global 

production processes, there is increasing academic debate and case law on extending the tort 

law liability of transnational companies. The starting point of these discussions are cases in 

which English courts recognised that parent companies can be liable under tort law for damages 

caused by subsidiaries abroad, when the harm was foreseeable, when there was sufficient 

proximity between the parties, and when the imposition of a duty could be seen as fair, just, and 

reasonable.39 In the most recent Vedanta decision, the UK Supreme Court even held that public 

corporate social responsibility (CSR) commitments and company policies are relevant in 

creating and defining the duties a parent company bears with respect to preventing its subsidiary 

from causing human rights and environmental harms.40 Subsequently, authors have pointed out 

                                                 
35 Meeran (2011); Kaleck and Saage-Maaß (2010); Tixeire C, Can the Lafarge case be a game changer? French 

multinational company indicted for international crimes in Syria. Business and Human Rights Centre Blog, 

www.business-humanrights.org/en/can-the-lafarge-case-be-a-game-changer-french-multinational-company-

indicted-for-international-crimes-in-syria (last accessed 12 September 2020). 
36 The term soft law includes resolutions of the UN General Assembly, codes of conduct, guidelines, and 

recommendations of international organisations, but also declarations and final acts of international organisations. 
37 In doing so, they are following a stipulation of the UNGPs, which also call on companies to introduce complaint 

mechanisms as part of a “smart mix” of state and private regulations. UN Guiding Principles on Business and 

Human Rights (UN doc A/HRC/17/31).  
38 Krajewski et al. (2016). 
39 Van Dam (2010), pp. 221 ff.; Meeran (2011).  
40 In Vedanta, the UK Supreme Court held, that “the parent may incur the relevant responsibility to third parties 

if, in published materials, it holds itself out as exercising that degree of supervision and control of its subsidiaries, 

even if it does not in fact do so. In such circumstances its very omission may constitute the abdication of a 

responsibility which it has publicly undertaken.” The court also held that “everything depends on the extent to 

which, and the way in which, the parent availed itself of the opportunity to take over, intervene in, control, 

supervise or advise the management of the relevant operations (including land use) of the subsidiary. All that the 

http://www.business-humanrights.org/en/can-the-lafarge-case-be-a-game-changer-french-multinational-company-indicted-for-international-crimes-in-syria
http://www.business-humanrights.org/en/can-the-lafarge-case-be-a-game-changer-french-multinational-company-indicted-for-international-crimes-in-syria


 

 

that, in accordance with the case law on Chandler v. Cape plc, Vedanta, and others, certain 

basic assumptions of company law must also be questioned with regard to supplier companies.41 

2.4.3 Liability of social auditors 

Social auditing companies belong to the multitude of actors in global value chains. They often 

replace state-run labour inspections and are a tool for multinational companies to ensure that 

their codes of conduct on labour rights are adhered to.42 Corporate codes of conduct have been 

the textile industry’s reaction to consumer campaigns in North America and Europe 

scandalising the discrepancy between the shiny image of textile and sports brands in the Global 

North and the horrifying reality of working conditions in the Global South.43 KiK, just like 

many other brands and retailers in the textile industry, created a code of conduct in which it 

declares its commitment to labour standards like health and workplace safety. In order to ensure 

compliance, brands and retailers usually employ social auditing firms that visit local supplier 

factories to verify that they respect the code of conduct. These audits often fail to accurately 

describe the situation in factories, however, due both to the methodological restrictions of their 

approach, as well as to conflicts of interest and corruption. As such, social audits serve the 

purpose of diffusing responsibility and giving multinational brands and retailers the possibility 

of pointing to an audit report to claim that they had done everything in their power to avoid the 

disaster. The auditing company, in turn, can hide behind the technicalities of their mandate, 

which restricts their assessment and, hence, their responsibility. This mutual finger-pointing 

further contributes to the system of organised irresponsibility mentioned above. Currently, it is 

being discussed whether auditors should be liable under criminal or civil law for audit reports 

that fail to report adequately or truthfully on workplace safety and labour law violations in 

supplier companies.44 In particular, the question has been raised as to whether the concepts of 

third-party beneficiary rights or other tort law concepts can also be applied to social auditors.45 

3 The Ali Enterprises factory disaster and the litigation that followed 

In the following, I will show how the different legal interventions in the Ali Enterprises case 

not only exemplify law’s shortcomings in protecting the interests of workers in global value 

chains, but also how they exemplify the various avenues in global supply chains through which 

workers can demand redress and compensation. 

On the evening of 11 September 2012, a fire broke out on the ground floor of the Ali Enterprises 

factory.46 It spread quickly to the other floors and many workers were not able to leave the 

building quickly enough due to the lack of accessible fire exits and the failure of the factory’s 

fire alarm system. At least 258 workers died in the fire and several dozen more were wounded. 

The main buyer of the factory was the German retailer KiK. According to the company’s own 

                                                 
existence of a parent subsidiary relationship demonstrates is that the parent had such an opportunity.” Vedanta 

Resources PLC v Lungowe [2019] UKSC20, para. 53 and 49. 
41 Heinen (2018), p. 96 f.; Heinlein (2018). 
42 As described by Palvasha Shahab in this book, the international finance institutions’ push to systematic 

privatisation and a slim state has meant that the capacities of labour inspectorates in South Asia have been 

minimised. 
43 Klein (2005). 
44 Terwindt and Saage-Maaß (2017) On the liability of social auditors in the textile industry. Friedrich-Ebert-

Stiftung (ed) International Policy Analysis, www.library.fes.de/pdf-files/iez/13041.pdf (last accessed 12 

September 2020). 
45 Glinski and Rott (2019). 
46 For a detailed reconstruction of the fire see: Forensic Architecture, The Ali Enterprises Factory Fire, 

www.forensic-architecture.org/investigation/the-ali-enterprises-factory-fire (last accessed 12 September 2020). 
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claims, it had been purchasing around 70 percent of the factory’s production for a period of five 

years.  

The German public came to know about the Ali Enterprises fire mainly through an interview 

published by Der Spiegel with KiK’s corporate social responsibility manager.47 In the 

interview, the manager – expressing dismay about the disaster – described the relationship 

between KiK and Ali Enterprises as close and long-lasting. He explained how KiK was keen to 

exercise its corporate social responsibility through the creation of a code of conduct for its 

suppliers, expecting them to respect health and safety regulations and other core labour 

standards. Compliance with these standards was to be ensured through on-site visits of company 

representatives and social auditing firms. In the course of the litigation after the fire, KiK also 

produced four social audit reports that had been commissioned by the company between 2007 

and 2011. Only the first one in 2007 had shown any concern regarding fire safety, while the 

others did not reflect any major insufficiencies. Additionally, just a few weeks before the deadly 

fire broke out, on 21 August 2012, the Italian auditing firm RINA SpA issued the factory a SA-

8000 safety certificate, said to be one of leading social certification standards for factories and 

organisations worldwide. RINA had been hired by the Ali Enterprises factory owners. Its 

certification of the factory was preceded by an audit report, which was approved by RINA’s 

technical committee on 3 August 2012. RINA had selected and hired the Pakistani service 

provider RI&CA to conduct the audit. After its verification of the audit report, RINA certified 

the facility. In the aftermath of the Ali Enterprises fire, the SA-8000 scheme-holder, the Social 

Accountability Initiative, conducted an investigation into the incident and concluded that there 

had been several serious shortcomings and even fraudulent behaviour in the certification 

process.48  

3.1 The building of transnational alliances 

The international labour rights movement’s immediate reaction to the Ali Enterprises 

catastrophe in Pakistan and the two subsequent factory disasters in Bangladesh must be seen in 

its historic context. Over the last 30 years, the anti-globalisation and consumers’ movement has 

developed into a well-connected network of various trade unions, research and campaigning 

organisations across Europe, Africa, Asia, and the Americas, with a focus on labour rights in 

the global textile industry. Over the years, these organisations have cooperated in different 

constellations on numerous campaigns to scandalise the exploitative labour conditions in textile 

production,49 point out the ineffectiveness of corporate social responsibility measures,50 and 

call for more robust mechanisms to ensure that brands actually contribute to the improvement 

of working conditions.51 The high level of transnational interconnectedness and professionalism 

already existing between these trade unions and labour organisations in the Global South and 

Global North allowed them to respond immediately to the major textile industry disasters 

between September 2012 and April 2013. They quickly mobilised international media attention 

to the disasters and launched a global campaign demanding international fashion brands and 

retailers contribute – in the absence of functioning social protection schemes in Pakistan and 

Bangladesh – to compensation funds for workers. It was their ability to scandalise and raise 

attention around the issue which created the unprecedented global outcry and the immense 
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www.spiegel.de/spiegel/print/d-89234400.html (last accessed on 12 September 2020). 
48 Social Accountability International (2013), Report Addendum on Fire Safety in Pakistan, p. 16. 
49 Klein (2005), pp. 339 ff. 
50 Locke et al. (2006). 
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pressure on brands that eventually led to the Accord on Fire and Building Safety in Bangladesh 

and, later on, to the Rana Plaza Compensation Agreement.52  

At this point in time, the European Center for Constitutional and Human Rights had already 

done quite some research and thinking about the legal arguments that one would need to make 

to hold a European company responsible in court for human rights violations in its supply 

chain.53 While most European and US litigators had previously concentrated on holding parent 

companies liable for the human rights violations committed by their foreign subsidiaries, 

ECCHR had begun, since 2010, to use different legal tools to approach the topic of labour 

exploitation in global supply chains. This included filing consumer claims alleging that a 

company’s advertisement of its code of conduct constituted misleading advertisement,54 and by 

filing OECD complaints against European cotton trading companies.55  

After the previously mentioned Spiegel article was published in late September 2012, it was 

clear that the constellation of facts revealed would potentially allow workers to directly go to 

court in Germany against the retailer KiK. While the Ali Enterprises incident was extraordinary 

in its cruelty and devastation, it also displayed several crucial factors for a potential legal claim. 

There was a clear violation of the right to life and health, which translates into civil law as a 

tort, and an undeniable connection to both the retailer KiK in Germany and the auditing 

company RINA in Italy, which is often difficult to establish. As KiK had admitted to being the 

major buyer of the Ali Enterprises factory, there was also a reasonable indication of control on 

the part of KiK.  

In autumn of 2012, ECCHR learned that its partner organisation medico international (medico) 

was supporting the National Trade Union Federation (NTUF) in Karachi in its efforts to 

organise the survivors and families of the deceased from the Ali Enterprises fire. Right away, 

medico, NTUF and ECCHR started discussing the possibilities for a common legal effort to 

hold the German brand KiK and the Italian firm RINA to account. Representatives of medico 

and ECCHR travelled to Karachi for the first time in February 2013, where we held long 

deliberations with NTUF, the Pakistan Institute of Labour Education and Research (PILER), as 

well as groups of survivors and family members of the deceased. Over the next five years, 

several trips followed, occurring almost every six months. As described by Saeeda Khatoon, 

Zehra Khan, and Nasir Mansoor in their contributions to this book, the surviving workers and 

family members of the deceased founded the Ali Enterprises Factory Fire Affectees Association 

(AEFFAA) with the help of NTUF and the Home Based Women Workers Federation 

(HBWWF).  

                                                 
52 See Ben Vanpeperstraete’s chapter in this book. 
53 When initially building up its Business and Human Rights program between 2008 and 2010, ECCHR conducted 

an extensive mapping exercise and held a series of conferences and regional workshops with activists and lawyers 

from South Asia, Western and Southern Africa, and Latin America. As a conclusion, it determined that labour 

exploitation in global value chains was one of the most pressing human rights issues where European companies 

played a major role. Lessons learned from this process can be found in Saage-Maaß (2014).  
54 ECCHR initiated a civil action brought by Hamburg’s consumer protection agency asking Lidl to stop 

advertising its code of conduct, arguing that it was misleading consumers to believe that products available at Lidl 

Markets were produced in conditions respecting workers’ rights, as proclaimed by the company’s code of conduct. 

ECCHR, Complaint re Fair Working Conditions in Bangladesh. Lidl forced to back down, 

www.ecchr.eu/en/case/complaint-re-fair-working-conditions-in-bangladesh-lidl-forced-to-back-down/ (last 

accessed 12 September 2020). 
55 ECCHR filed OECD complaints against seven companies in France, the UK, Germany and Switzerland for their 

alleged role in trading cotton from Uzbekistan, which was known to be produced through state-organised, forced 

child labour at that time. ECCHR, The Cases against European Cotton Traders, www.ecchr.eu/en/case/the-cases-

against-european-cotton-traders/ (last accessed 12 September 2020). 
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As a first step in the cooperation, ECCHR assisted initial public interest litigation (PIL) 

proceedings led by advocate Faisal Siddiqi before the High Court of Sindh by submitting an 

amicus brief in 2014. The amicus brief outlined Pakistani authorities’ obligation not only to 

investigate the responsibility of Pakistani actors, but also the role of the international retail and 

auditing companies. The next step in building the cooperation involved holding a series of 

workshops and assemblies with the AEFFAA, in which we discussed the possibilities and risks 

of a transnational legal claim against KiK and RINA. For the AEFFAA, as well as NTUF, 

medico and ECCHR, it was clear that the possibility of filing a civil compensation lawsuit was 

not primarily about gaining the much-needed compensation. Given the cost restraints, only a 

handful of victims could realistically bring a claim and, as such, it would hardly lead to 

compensation for all. The option of going to court in Germany against KiK offered the 

possibility to claim the rights of workers in global value chains rather than asking companies 

for a humanitarian gesture. It was seen as a chance to make a political claim for justice.  

The risks of this approach were also obvious: lengthy procedures and slim chances of actually 

winning could exhaust the claimants and eventually leave the whole group disillusioned. The 

claimants would also expose themselves to the public, with all the pressures that this might 

entail. The decision-making process around whether to pursue the litigation against KiK or not 

included several meetings and workshops in Karachi and online. In the end, the AEFFAA 

nominated a group of 10 people who they felt could represent the whole group and their wider 

claim for justice, and who could also stand the pressure of the legal proceedings.56 Out of that 

group, ECCHR selected four people, as it was not possible to cover the litigation costs for all 10. 

As pre-trial negotiations with KiK stalled in the winter of 2014/15, the AEFFAA together with 

ECCHR, NTUF and medico eventually decided to engage in the civil litigation against KiK. In 

March 2015, the surviving worker Muhammad Hanif, along with Muhammad Jabir, Abdul 

Aziz, and Saeeda Khatoon, all parents of deceased workers, brought civil action against KiK 

before the Regional Court of Dortmund, demanding 30,000 euros each in damages for pain and 

suffering.  

While ECCHR, NTUF, medico and AEFFAA engaged in the civil litigation against KiK in 

Germany, filed a criminal complaint against RINA officials in Italy, and, later on, also lodged 

an OECD complaint in Italy, other organisations like PILER,57 the Clean Clothes Campaign, 

and the IndustriALL Global Union focused their efforts on negotiating a long-term 

compensation fund in accordance with the standards of the International Labour Organization, 

along the same lines as the Rana Plaza Compensation Agreement. Controversial discussions 

occurred between those who saw the ILO negotiations as the best route to pursue and those who 

preferred to opt for the lawsuit, as some feared the lawsuit would harm the negotiation strategy 

at the ILO and vice versa. ECCHR made a deliberate decision to put significant energy into the 

process of reaching a common understanding among all the different actors. A division among 

the groups collectively fighting for workers’ rights would have been a major defeat of the 

groups’ common ideals and would have weakened the broader struggle of workers to the benefit 

of companies. After many travels between Europe and Pakistan, and after many meetings and 

long discussions, all of the parties finally reached an agreement on how to work together in a 

way that would allow both strategies to mutually reinforce each other.  

                                                 
56 Due to procedural restrictions in Germany, ECCHR did not see it as feasible to represent all 250 families in the 

civil litigation. 
57 PILER had accomplished an important first step in negotiating with KiK by achieving 1 million US dollars in 

immediate relief for workers at the end 2012. A Commission of the High Court of Sindh payed . For more details, 

see Faisal Siddiqi’s chapter in this book. 



 

 

The “legal route,” we decided, would aim to provide an accelerating effect on the ILO 

negotiations by serving as an implicit incentive for the company to engage in them. The lawsuit 

deliberately asked only for compensation to cover pain and suffering, while the ILO 

negotiations demanded compensation to cover the loss of income and medical costs.58 In this 

way, the lawsuit in Germany did not provide KiK with an argument for opting out of the ILO 

compensation talks. Meanwhile, those negotiating with the ILO actively endorsed the legal case 

as an important additional step.59 Over time, it seems that the pending lawsuit did indeed 

enhance KiK’s willingness to agree to the terms of compensation suggested by the ILO: one 

week after the Dortmund court granted legal aid and legal standing to the Pakistani claimants 

and allowed the case into the discovery phase (Beweisaufnahme),60 KiK agreed to pay an 

additional 5.15 million US dollars into the ILO Ali Enterprises compensation fund, breaking 

the almost two-year deadlock in which the ILO negotiations had been stalled.  

3.2 The litigation against KiK: Procedure and key legal arguments 

According to both Paragraph 17 ZPO (Zivilprozessordnung, the German Code on Civil 

Procedure) and Article 4 of the Brussels I Regulation, the Regional Court of Dortmund 

(Landgericht Dortmund) had jurisdiction over the case. In accordance with Article 4(1) of the 

Rome II Regulation, the applicable law in this transborder litigation was Pakistani civil law, 

which is strongly influenced by Indian and English jurisprudence.61 Following the established 

English case law, the claimants argued that KiK breached its duty of care towards the employees 

of the Ali Enterprises factory.62 The requirements for a duty of care are largely based on the 

decisions in Caparo v. Dickman and Chandler v. Cape,63 according to which, a duty of care is 

established under the following cumulative conditions: the harm that occurred was foreseeable, 

there was sufficient proximity between the parties, and the imposition of a duty can be seen as 

fair, just, and reasonable.64 The Regional Court of Dortmund was asked to assess the relevant 

duty of care and thereby had to assess the nature of the relationship between KiK and Ali 

Enterprises, the applicable industry standards of CSR, the relevant standards for safety audits, 

and KiK’s duty in relation to such audits.65  

                                                 
58 For more details on the compensation funds see Ben Vanpeperstraete’s chapter in this book. 
59 See www.media.business-humanrights.org/media/documents/files/ 

documents/PR_Pakistan_KiK_lawsuit_2019_09_10_eng.pdf; Joint Press Release, 29 November 2018: Ben 

Vanpeperstraete from Clean Clothes Campaign makes clear: “The proceedings against KiK in Germany have 

contributed significantly to the compensation settlement.” www.ecchr.eu/en/press-release/hearing-in-kik-case-in-

front-of-regional-court-in-germany/ (last accessed 12 September 2020). 
60 This should not be mistaken with the discovery phase in UK or US law. See: Saage-Maaß (2021). 
61 Khan v. Haleem, (2012) CLD (SC) 6 (2011), 8 (Khilji Arif Hssain, J., concurring) (Pak.); Khanzada v. Sherin, 

1996 CLC 1440 (Peshwar) (Pak.), citing Indian law authoritatively in a case alleging medical malpractice. 
62 Terwindt et al. (2018), p. 276. 
63 Caparo Industries plc v. Dickman [1992] 2 AC 605; Chandler v. Cape Plc [2012] EWCA Civ 525 (25 April 

2012). 
64 Paragraph 80 of the Chandler appeal’s decision provides key indicators of when a duty of care is owed by a 

multinational corporation parent, namely when: 1) the businesses of the parent and subsidiary are, in a relevant 

respect, the same; 2) the parent has or ought to have superior knowledge on some relevant aspect of health and 

safety in the particular industry; 3) the subsidiary’s system of work is unsafe, which the parent knew or ought to 

have known; and 4) the parent knew or ought to have foreseen that the subsidiary or its employees would rely on 

its using its superior knowledge for the employee’s protection. The Court also clarifies that for the purpose of (4), 

it is not necessary to show that the parent is in the practice of intervening in the health and safety policies of the 

subsidiary. Instead, the court should look at the relationship between the companies more widely. It may be enough 

to show that the parent has a practice of intervening in the trading operations of the subsidiary, for example, in 

production and funding issues. 
65 Terwindt et al. (2018), p. 268. 
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The claimants argued that there was a clear economic dependence between KiK and Ali 

Enterprises, as KiK had purchased almost three quarters of Ali Enterprises’ production output 

over the five-year period preceding the fire. The claimants also argued that such an economic 

dependence created KiK’s ability to influence and control the health and fire safety conditions 

under which Ali Enterprises ought to have conducted its business in Pakistan. The claimants 

further constructed KiK’s obligation through a review of its 2009 code of conduct66 and a 

statement by KiK’s managing director weeks after the factory fire that “the monitoring of 

adherence to safety and fire prevention is obligatory for us as a buyer.”67 As KiK’s code of 

conduct was incorporated into the terms and conditions of every purchasing order, the claimants 

argued that the company’s public pledges on safe and ethical working conditions caused legal 

obligations: self-regulation must lead to legal obligation.68 Finally, the claimants also argued 

for vicarious liability, which provides for the strict liability of the employer, but also of the 

principal in a relationship “akin to employment.” The concept of vicarious liability under 

common law is more flexible than it is under German law, as it is not necessarily based on a 

formal contractual relationship but instead rests on the overall circumstances of a business 

relationship between two parties examined through a five-factor lens.69  

KiK defended itself by restating its corporate social responsibility narrative, which presents the 

company as truly committed to improving working conditions in its suppliers’ factories and as 

taking concrete efforts to achieve this end. At the same time, KiK denied any form of liability, 

arguing that, as a fully independent legal entity, Ali Enterprises was the only duty bearer for its 

employees’ safety. KiK admitted to having sent its own personnel to visit the production site, 

to having commissioned several social audits of the Ali Enterprises factory, and to having 

obliged its suppliers to sign the company’s code of conduct. Despite all of this, KiK claimed to 

have no ability to influence, let alone control, the fire safety standards of the Ali Enterprises 

factory. Referring to the social audit reports that KiK itself had commissioned, which displayed 

little to no deficiencies in fire safety, the company additionally claimed that they could not have 

possibly known about the real state of fire safety and, therefore, could not be legally liable. KiK 

insisted that corporate social responsibility measures do not imply any legal responsibility. The 

social audit reports served as a proof of the fact that KiK was under the assumption that general 

working conditions, and fire safety in particular, were in accordance with their code of conduct. 

KiK’s legal briefs follow the classic industry narrative: “We are concerned about workers’ 

rights and do all we can, but we do all of this purely voluntarily, and take no responsibility.” 

While the claimants in the KiK case had negotiated a waiver on the statute of limitations in pre-

trial negotiations, KiK claimed in the litigation that the case was time-barred under Pakistani 

law. In a decision based on the expert opinion of a British law professor it had commissioned, 

the Dortmund court eventually held that the negotiated waiver was invalid because the case was 

governed by Pakistani law, which does not provide for the possibility of such a waiver. The 

claimants’ attempt to argue that the waiver was governed by German law, because both the 

                                                 
66 Here, KiK stated in the section titled “Standard for Employment” in regards to “Health and Safety at Work” in 
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Conduct, revised version, 1 August 2009, p. 3. 
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representatives of the claimants and the defendant were German lawyers using German legal 

language, and therefore implicitly agreeing on the application of German law, did not succeed. 

As a result, the court only superficially dealt with the question of which duties of care a buyer 

may owe towards the employees of a subsidiary.70  

3.3 The legal interventions against the social auditing firm RINA 

Parallel to the legal action against KiK, Italian lawyers filed criminal charges against the 

managing director of RINA on behalf of the AEFFAA, NTUF and ECCHR in 2014. The 

allegation was that top managers of RINA, who had allowed for the issuance of the SA-8000 

certificate weeks before the fire in 2012, were liable under Italian criminal law for the crime of 

giving false certification and falsification of documents.71 The investigating judge in Turin 

opened the criminal proceedings and ordered expert opinions on the causes of the fire, but then 

handed the case over to the public prosecutor in Genoa for jurisdictional reasons. There, the 

investigative judge closed the proceeding in December 2018 after an appeal,72 holding that it 

would be hard to argue in court that the issuing of the SA-8000 certificate had been causal to 

the fire. In her view, RINA Services could not have prevented the factory’s continued operation 

in the absence of adequate safety conditions for workers, and therefore RINA could not have 

prevented the fire. With regard to the RINA top manager under investigation, the judge did not 

see sufficient evidence to indicate that he had been aware of the alleged falsification of the audit 

report, which was the basis for the issuance of the SA-8000 certificate. Furthermore, in her 

assessment, RINA managers did not commit the crime of giving a “false statement,” as the 

certification was not legally mandatory, but only issued upon the voluntary request of individual 

companies, mostly driven by market demand.  

As RINA’s activities are not only subject to Italian criminal jurisdiction, but also to the OECD 

Guidelines for Multinational Enterprises because Italy is an OECD member state, the above-

mentioned organisations, together with a broader international coalition, filed a complaint 

against RINA with the OECD National Contact Point in Italy in September 2018. While the 

National Contact Point treated the complaint in a very swift but thorough manner, RINA 

management also proved to be very reluctant to accept any responsibility under the soft law 

standard of the OECD guidelines. The parties, therefore, did not reach an agreement in the 

negotiations. 

4 Objectives and achievements of the transnational legal interventions in the wake of the 

Ali Enterprises fire 

So, what were the effects of the transnational litigation in the wake of the 2012 Ali Enterprises 

fire? What did the surviving workers of the Ali Enterprises fire and the family members of the 

deceased achieve? Did the transnational legal interventions change any legal, social, or political 

realities to the advantage of workers in globalised value chains?  

The self-defined objectives of those engaged with the litigation offer perhaps the best 

benchmark against which to measure the litigation’s effects in this regard. As Saeeda Khatoon, 

the mother of one of the fire’s victims and a representative of the AEFFAA, describes the goals 

of the litigation against KiK: “Our aim was not compensation, it was justice. We needed to fight 

for our children’s safety against the international brand [KiK], to deter them from enabling this 
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again. So that something like this does not happen to other children.”73 Meanwhile, NTUF, 

medico, and ECCHR claim that “in conceptualising the legal case against KiK in Germany, 

[they] agreed to promote the factory fire affectees’ demand for compensation as a right in itself. 

From the beginning, we sought to frame the court case against KiK in Germany as a political 

statement, not just a legal dispute.”74 NTUF also sought to stress the point that working 

conditions in factories producing for the international market are just as exploitive as elsewhere, 

meaning that the struggle to organise and demand workers’ rights must be fought in all 

workplaces throughout Pakistan. In sum, the KiK case was not just designed as legal case in 

the technical sense, but as a case with the wider political aim of challenging corporate 

irresponsibility in today’s globalised capitalist economy by making the legal argument that lead 

firms like KiK do in fact bear legal responsibility for conditions that prevail in their supply 

chains. 

Despite the abundance of literature describing the relationship between law, litigation, and 

social change, it is still difficult to find adequate parameters for measuring the effects or impact 

of human rights litigation.75 Many authors describe at least three effects of strategic litigation. 

First, the most obvious effect is precedence-setting: when court decisions change the reading 

of the law and its application in the way intended by the litigators. Unlike in the continental 

European setting where courts have the ability to change the interpretation and application of 

laws, in Anglo-American legal systems court can even create law.76 Second, court cases can 

help movement-building and strengthen civil society organisations that pursue wider goals of 

social change, beyond the individual litigation.77 Within the context of international crimes, 

self-empowerment is often described as a positive effect of strategic litigation, as the harmed 

party can regain control over the narrative of the crimes suffered and actively demand justice.78 

Finally, strategic litigation cannot only help shape legal discourses, but it can also spur wider 

public debates. Independent from whether a case is won or lost, filing a lawsuit can create a 

sense of injustice among the public, a sense that something needs to be corrected, if not through 

the courts then by parliamentarian action and legal reform.79  

4.1 Self-empowerment 

In September 2012, the surviving workers and the families of the deceased from the Ali 

Enterprises fire were not organised in any way. The one thing that connected them was the 

tragic experience of a workplace disaster that, for many, resulted in the loss of a family member. 

With the help of NTUF, however, they started to organise and support each other, both in the 

daily struggles of families having lost their breadwinners, and in more political work demanding 

justice and changes in Pakistani labour law.80 While in the Rana Plaza incident, the affected 

workers did not organise in a way that would allow an organisation to speak for the wider group, 

the AEFFAA became, over the course of the last eight years, an organisation recognised by the 

                                                 
73 See the interview with Saeeda Khatoon in this book. 
74 See the chapter by Mansoor, Rudhof-Seibert and Saage-Maaß in this book.  
75 Duffie (2018); Marshall and Hale (2014); McCann (2008); Lobel (2003). 
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ILO, the Pakistani government, and global unions as the legitimate representative of the people 

affected by the Ali Enterprises fire. Although media and humanitarian relief efforts have often 

treated workers as passive victims and recipients of charitable assistance only interested in 

financial compensation,81 the fact that the workers in the Ali Enterprises incident drove their 

own legal proceedings as an organisation, both on the domestic and the transnational level, 

helped others to see them differently, as people acting on their own behalf, refusing to be mere 

objects of others’ policy considerations. Indeed, after the filing of the lawsuit in Germany, the 

AEFFAA was part of the compensation negotiations at the ILO and was able to exert substantial 

influence over how the negotiations developed.  

Through the civil litigation against KiK in Germany, the four claimants, all workers from 

Pakistan, were able to force the transnational company KiK to listen and respond to their claims 

– simply through the exchange of legal briefs and arguments. The four Pakistani claimants 

became unavoidable for KiK; its CEO and other managers had to hire expensive law firms to 

deal with the arguments they brought forth. KiK clearly needed to be forced into this 

engagement and still did everything possible to avoid personal interaction. On the day of the 

oral hearing in Dortmund, no KiK manager showed up in the courtroom, only their legal 

representatives. To this day, KiK still denies Khatoon and the rest of the AEFFAA the respect 

of meeting with them in person.  

Equally disappointing is the situation in Pakistan, where the criminal procedure around the Ali 

Enterprises fire obtained a first instance judgement in autumn of 2020, in which the factory 

owners were acquitted from responsibility and all of the criminal charges were put on 

clandestine criminals for arson.82 This has shifted the public narrative in Pakistan away from 

workers’ rights to a focus on a “terrorist attack” in which the factory owners are portrayed as 

the victims. On the one hand, this is a clear insult to all that the AEFFAA and others involved 

in the struggle for justice stand for. On the other hand, however, this verdict was based on weak 

evidence and included the handing down of a death sentence by one of Pakistan’s notorious and 

much-criticised Anti-Terrorism Courts,83 which could potentially delegitimise the whole 

endeavour of those trying to shift the narrative away from workers’ rights.  

While it is too early to determine how the narrative about the Ali Enterprises factory fire will 

eventually be shaped in Pakistan, it is important to note that those deprived of dignity through 

industrial exploitation were able to act in self-determination. They became actors in Pakistan 

and internationally who could no longer be ignored by those driving economic decisions in 

global value chains as well as in international compensation processes. For the main 

organisations involved in the case and the cooperation that evolved around it, the experience 

also had empowering effects. NTUF has reported that engaging in transnational cooperation, 

and in transnational litigation in particular, has helped to raise its profile in the Pakistani 

context, which helps it have more influence in the workers’ rights movement in Pakistan. For 

medico and ECCHR in Germany, the chance to work so closely with the Ali Enterprises fire 

survivors and family members of the deceased, as well as those directly supporting them in 

Pakistan, not only helped guide the work on the legal case, but also gave legitimacy to the 

political arguments they raised.  
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4.2 Intervention in the legal discourse 

The most obvious result of the strategic use of legal proceedings is to set legal precedence. To 

some extent, the litigation before the civil court in Dortmund did set precedence procedurally, 

as for the first time in Germany a court granted legal standing and legal aid to workers suing a 

retailer for damages that occurred in a suppliers’ factory outside of Europe.84 The fact that 

workers from Pakistan came to German courts asking for compensation from a well-known 

German retailer was perceived both by media as well as legal scholars as a novelty, and 

therefore, in a less technical sense, as precedence-setting. The litigation against KiK was also 

rather novel on an international level given that, up until this point, litigation against 

transnational corporations had primarily targeted parent companies for rights violations in 

subsidiaries. To legally hold a lead firm responsible for labour rights violations in its supply 

chain still remains rare.85  

Still, several points prevent an overly positive assessment of the case’s legal success. First, the 

merits were never decided on, as the court dismissed the case as time-barred and, hence, never 

dealt with the question of KiK’s duties of care. Therefore, precedence could not be established 

on the question of international buyers’ liability for rights violations in their supply chains. In 

addition to this, there were also downsides with regard to the claimants’ access to justice. 

Saeeda Khatoon was the only one of the four claimants who was able to attend the first and 

only oral hearing before the Dortmund court in person. The other claimants were either denied 

visa, as EU policies aim to keep young working-class men from Pakistan out of Europe, or they 

were hindered from traveling by old age. In the courtroom, the presiding judge denied Khatoon 

the chance to speak, as he felt she would not have anything “relevant” to contribute to the legal 

question of statutes of limitation. As this was within the procedural rules, the legal case was 

debated among the legal experts before the Dortmund court. German civil procedural law 

allowed the case to be discussed without the voice of those affected and, in the end, offered 

very little material success to the four claimants from Pakistan.  

One aspect that turns the analysis of the lawsuit once again to a more positive note, is that it 

had positive effects on KiK’s willingness to engage in the ILO compensation negotiations and, 

eventually, to pay the workers a substantial amount of money. The negotiation route gave the 

company an opportunity to showcase its commitment to corporate social responsibility without 

acknowledging liability. So, even if the court cases did not deliver compensation, the claimants 

and all other affected persons eventually received further compensation from KiK, though 

without recognition of legal responsibility, of course. 

Further, the lawsuit in Germany had a visible impact on German legal debate. Even though the 

case against KiK was lost, it brought up several paradigmatic problems of liability in global 

value chains and made clear that more cases of this kind raising similar questions of liability 

are likely to come.86 The KiK litigation also contributed to ongoing scholarly debates in which 

                                                 
84 A few months after the KiK case, another important case was filed: a Peruvian farmer brought a civil action 
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the strict application of the principle of limited liability to constellations of transnational human 

rights violations caused by subsidiaries is increasingly called into question, with a plea made to 

extend liability standards within the corporate group.87 Authors increasingly point out that soft 

law standards such as the OECD guidelines or the UNGPs and their implementation in 

corporate practice can concretise companies’ tortious duties of care also with regard to liability 

for damages occurring in supplier companies.88 In particular, authors dispute which actual and 

normative factors constitute liability and the standards according to which the extent of liability 

should be determined.89 Several authors are also working to further develop the reasoning on 

parent companies and lead firms’ potential duties of care with regard to their foreign 

subsidiaries and suppliers.90 

4.3 Intervention in the public discourse 

From early on, the AEFFAA engaged with NTUF in political work, as they sought to “prevent 

such disasters” from happening again.91 For many members of the AEFFAA, the transnational 

litigation against KiK offered a possibility to bring forth their demands for structural changes 

regarding workplace safety and workers’ rights in local and national politics. As Khatoon 

reflected:  

Due to these transnational collaborations, we were able to project the incident and talk 

about it on various platforms. We were able to draw attention to our cause. The money 

does not mean anything. It is worth nothing against the joy we would have had if our 

children were still around. What is money? Money gets spent. But these collaborations 

allowed us to not be forgotten. If we can work to save lives, prevent deaths – that, for 

us is the biggest motivation.92  

NTUF, medico and ECCHR similarly saw the European public discourse as an important field 

of intervention and, accordingly, looked for ways to make the story of the Ali Enterprises fire 

and the workers’ claims for justice prominent beyond the actual legal procedure. For example, 

they organised two speakers’ tours for the plaintiffs in Germany, Geneva, and Italy in 2016 and 

2018. In 2016, Saeeda Khatoon and Abdul Aziz spoke with German members of parliament in 

Berlin and with a secretary of state from the ministry of development. They also spoke in 

townhall meetings and to high school classes around Dortmund and Düsseldorf. The goal of 

this tour was to give journalists, politicians, and an interested public the opportunity to meet the 

claimants in person and to hear their claims in a direct encounter. 

In the process of reaching out to a wider public to gain support for the cause of the workers and 

families of the AEFFAA, artists played an important role, as did journalists.93 For example, 

Forensic Architecture,94 a multidisciplinary research and media group based at Goldsmiths 

University of London that uses architectural techniques and technologies to investigate cases 
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of human rights violations, created a visual reconstruction of the Ali Enterprises fire incident 

that helped to underline the credibility of the legal case and the legitimacy of the AEFFAA’s 

demands.95 The reconstruction was based on all available official records from Pakistan and 

used new evidentiary techniques and advanced architectural and media research. The final 

product was a 20-minute video that reconstructed the events at the Ali Enterprises factory on 

11 September 2012, and simulated how many workers could have been evacuated if only basic 

fire safety precautions had been respected. The narrative of the factory fire being a terrorist 

attack, which caught on among the public in Pakistan,96 never really gained traction in Germany 

or Europe. 

In anticipation that the Dortmund court might not decide in favour of the claimants and that, 

ultimately, the case would not be won in court, NTUF, medico and ECCHR organised a “Week 

of Justice” around the oral hearing in Dortmund in November 2018.97 The Week of Justice 

sought to make the claim for justice visible in the public domain beyond the courtroom, using 

the media attention the court procedure would raise. Khatoon spoke in this week at one of the 

opening plenary sessions of the UN Forum on Business and Human Rights in Geneva,98 at press 

conferences in Dortmund and Rome, at an event at the Theatre of Dortmund on the Ali 

Enterprises case, and in a symposium at the University of Bochum on questions of “Corporate 

Liability in Global Supply Chains.”  

Through Khatoon’s testimony and those of other workers like Mohammed Hanif and Abdul 

Aziz, the deceased and surviving workers of the Ali Enterprises factory, who usually remain 

anonymous, became real people with whom the German public could relate.99 The Pakistani 

workers embodied the essence of human dignity in confronting the European public with the 

inequalities and injustice of the global economy. This can help explain the growing interest of 

a wider public in Germany in the case against KiK, but also in the issue of exploitative working 

conditions in global supply chains more broadly since 2012. The fact that the claimants lost the 

case was perceived as “unjust” by a wide range of commentators in print media, as well as on 

television. From left-leaning newspapers to the prestigious conservatives, all took up the 

narrative that the case against KiK highlighted the problem of exploitation in global value 

chains and that retailers like KiK should bear responsibility.100 When the case was lost, most 

journalists concluded that the existing law obviously falls short, if claimants could not get 

justice in such a case.  

                                                 
95 For the film, see footnote 46; one of the major German TV channels (ZDF) broadcasted part of the reconstruction 
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96 See Faisal Siddiqi’s chapter in this book. 
97 ECCHR, One Week of Justice, www.ecchr.eu/en/event/one-week-of-justice/ (last accessed 12 September 2020). 
98 Panel on Voices from the Ground – Forum on Business and Human Rights 2018, 
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99 Christopher Patz, Discount Workers www.youtu.be/_sXuvORQkqc (last accessed 12 September 2020). 
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There is also reason to believe that the legal and public debates around the KiK case influenced 

a law reform process in Germany. The first formal proposal for a supply chain liability law in 

Germany was published just a few weeks after the KiK case was dismissed. In continuing 

debates around the so-called supply chain law (Lieferkettengesetz), the KiK case is often cited 

as a reference point, as the case’s dismissal proves the point that law reform is needed.101 For 

example, the civil society campaign for a supply chain law in Germany, but also its counterpart 

at the EU level, refer to the case as a “real-life” example in which a duty of care should be 

clearly established by law.102 Nasir Mansoor of NTUF and Saeeda Khatoon of the AEFFAA 

contributed a video statement in support of law reform in Germany for the launch of the civil 

society campaign and also spoke before the European Parliament.103 Studies commissioned by 

both the European Commission and European Parliament assessing the need for law reform 

have also made reference to the KiK litigation.104 

To sum up, in a narrow legal sense, the effects of the cases against KiK and RINA were 

restricted to procedure: the cases confirmed that workers from outside the EU have legal 

standing and can apply for legal aid to bring civil claims for compensation or criminal 

complaints against retailers and auditing companies in European jurisdictions. The merits were 

not decided upon, leaving the issue of corporations’ duty of care towards their supply chains an 

open question that will need to be addressed through future cases. The litigation created a space 

in which those affected could raise their voices to a wider public, report on their experiences, 

and formulate claims in the EU and on the international level. It was not only the court 

proceedings, through the filing of legal briefs, that allowed the claimants to raise their demands, 

but equally important was that the “news” of Pakistani workers suing a German retailer attracted 

wide public attention, allowing for meaningful interventions into the public discourse.105  
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5 The emancipatory potential of legal interventions: Towards a holistic approach  

Law must be understood as a product of societal struggles for hegemony and not only as the 

“immediate arm of the powerful.”106 While law represents the hegemonic interests of capital 

and the enduring imperial way of life in the Global North, it also has its own interior logic 

through which it withdraws from the immediate control of the powerful. On the one hand, law’s 

abstractions and fictions are protective mechanisms against the most egregious assaults on 

human life and dignity.107 On the other, the relative autonomy of the law creates space in which 

to challenge the hegemonic reading and make-up of the law itself. Lawsuits and legal 

proceedings can therefore be used as one way to engage in counter-hegemonic and 

emancipatory struggles.108 Because Wendy Brown rightfully concludes that rights are 

something we “cannot not want,” we must acknowledge the paradoxes of law by finding an 

emancipatory approach to legal practice, which must be much broader than a narrow focus on 

legal procedure and rights claims.109 We need a “power-oriented approach” to legal practice 

that inherently seeks to challenge repressive power structures.110 This approach interprets rights 

in an emancipatory way and, even more, focuses on creating a genuine awareness of the 

political, social, and economic struggles that underlie any given legal case.  

Applying this reasoning to the case against KiK reveals that the plaintiffs both used and 

countered the inherent logic of the law. They used the inherent logic of the law in the sense that 

the fiction of procedural equality before the law is what enabled four Pakistanis to go before 

the Regional Court of Dortmund in Germany to represent the workers of South Asia and 

demand compensation for the losses they suffered at the hands of a transnational company much 

more powerful than they are. At the same time, the KiK claim also countered the logic of the 

law in the sense that the plaintiffs and their lawyers demanded rights that, according to the 

current tort law doctrines, they cannot claim. In their legal argument the plaintiffs and their 

lawyers interpreted the existing Pakistani tort law in a way that acknowledges the rights of 

workers in global value chains. With this, the organisations and lawyers involved aimed to 

create a new understanding of legal obligations in economic relationships along globalised 

supply chains. If the reasoning brought forth by the claimants in the KiK case were to become 

the dominant reading of the law, companies at the top of supply chains, those that gain most of 

the profits, would have legal obligations – “duties of care” – towards workers in their supply 

chains. The legally organised “irresponsibility” of lead firms would be reversed, as lead firms 

bearing a tort law duty of care towards the workers in their supply chains would need to 

substantially change their mode of production. If workers could regularly challenge the 

violation of their rights and hold the most powerful actors along the chain responsible, lead 

firms would have to find other ways of engaging with their supplier companies, their 

management, and their workers. They would likely need to change their buying and pricing 

practices altogether.  

Using the language of rights in such a way allows utopian claims to be negotiated in legal 

forums that are usually subject to current legal systems and designed to preserve the status quo 

of those in power.111 The KiK case shows that it is possible to invoke the law as it is, and at the 

same time, present claims that go beyond the status quo, that anticipate a different law to 
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come.112 This turns legal practice aimed at resistance into a practice aimed instead at 

emancipation, reaching for a different future. In the example of Pakistani workers suing KiK 

for damages, the utopian claim lies in the fact that our current economic system would not exist 

if textile workers and the international company were truly equal before the law. If textile 

companies could not externalise the social costs of production, the current economic system 

would not exist. The very act of Pakistani workers using the current legal system and its fiction 

of equality before the law challenges the status quo. It shows that the world economy and the 

legal system that would support their claim must be completely different than the one we have 

today. This is what others have called the revolutionary potential of human rights.113  

This kind of lawyering understands legal strategy as only one of the many aspects that 

determine the overall strategy of the coalition of actors involved in a given emancipatory 

struggle. It is not centred on legal proceedings as such. Therefore, the lawyers’ perspective on 

which jurisdiction, which course of action, and which legal arguments to use is balanced with 

other considerations on how to gain momentum in political debates and other forums relevant 

for the overall struggle. As the KiK case shows, it is particularly those actors who engage with 

the legal proceeding not as lawyers, but as artists, journalists, activists, and trade unionists that 

help the litigation to gain the momentum needed to have an impact beyond the courtroom. 

Therefore, the kind of lawyering described here pays attention to how different actors engage 

with each other. The actors in the KiK litigation aimed to create a transnational cooperation 

conscious of the power dynamics between lawyers and clients, and between organisations from 

the Global North and the Global South, that seeks to constructively engage these dynamics.114 

Lawyers working and living in the Global North must engage with individuals and groups 

affected by corporate exploitation in solidarity, using their privileges in a way that is driven by 

the interests of the affected communities.115 This requires processes of reflection on different 

actors’ political views and an honest analysis of privileges and power dynamics. It requires the 

building of a trustful partnership attentive and responsive to cultural, ideological, gender, and 

class differences. 

6 Conclusions 

The different legal proceedings against KiK and RINA must be seen in the broader context of 

the economic, social, and legal realities of globalised value chains. While international and 

national trade and commercial law generally enable lead firms in the Global North to maximise 

their profits, with these lead firms, in turn, bearing no legal responsibility for the exploitation 

of workers or the destruction of the environment, globalised value chains also open up 

possibilities for legally challenging the status quo. In the litigation against KiK, it was German 

civil procedure and Pakistani tort law that allowed four Pakistani workers to go to court in 

Germany to claim that lead firms actually do bear a duty of care for the workers in their 

globalised supply chains who they usually try to externalise. 

Regardless of the proceedings’ final outcome, the lawsuit against KiK had emancipatory effects 

because the efforts of the actors involved were not only focused on winning the legal case itself. 

All of the actors involved understood the legal case to be an opportunity for building a 

transnational alliance based on solidarity and a commitment to work together on an equal 
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footing. They anticipated the potential shortcomings of the law and legal procedures and aligned 

the legal strategies with broader political goals of public outreach campaigning, advocacy 

efforts, and engagement in alternative political processes. This was only possible due to the 

cooperation of diverse actors from Pakistan and Germany, collectively comprising a diverse 

range of perspectives beyond legal expertise.116 Indeed, it was precisely the non-lawyers who 

played the most crucial roles, because they helped the legal debate become socially and 

politically relevant: from the Pakistani workers, who as a group and individually, were prepared 

to expose themselves and take a public stance, to the courageous trade unions and civil society 

organisations that accompanied the self-organisation of those affected and had the willingness 

and skills to enter into the ILO negotiations, to the art and media professionals who made the 

case and the injustice perceptible to a broader public.  
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