
Case 14.543 
Mirmehdi v. United States of America 

 1 

Plaintiffs hereby re-submit some of the key exhibits from the Additional Observations on the Merits for 
the Commission’s ease of access to those exhibits and submit one new exhibit, the affidavit of Dr. 

Kamrava re-affirming his prior affidavit submitted with the Additional Observations. 
 

TABLE OF CONTENTS 
 
Resubmission of Past Exhibits: 
 
I. Exhibit 1: Declaration of Mojtaba Mirmehdi ............................................................................ 2 
 
II. Exhibit 2: Declaration of Mohammed Mirmehdi ...................................................................... 7 

 
III. Exhibit 3: Declaration of Mostafa Mirmehdi ........................................................................... 14 

 
IV. Exhibit 4: Declaration of Mohsen Mirmehdi ........................................................................... 22 
 
V. Exhibit 14: 2012 Ninth Circuit Court of Appeals Decision ..................................................... 28 
 
VI. Exhibit 15: Denver Post Article on June 20, 1997 Demonstration .......................................... 45 
 
New Exhibit: 
 
VII. Exhibit 29: Declaration of Bahram R. Tabatabai (submitted with Exhibit 16)........................ 48 
 
VIII. Exhibit 30: Affidavit of Dr. Mehran Kamrava (reaffirming Exhibit 8) ................................. 101 
 
 
 



 EXHIBIT 1



1 
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3 1. 

DECLARATION OF MOJTABA SEYED MIRMEHDI 

My name is Mojtaba Seyed Mirmedhi. I have personal knowledge of 

4 the facts contained in this declaration, and if called to testify, I could and would 

5 testify competently as to the truth of the facts in this declaration. I am originally 

6 from Iran and currently live in Los Angeles. 

7 

8 2. I was arrested by the revolutionary guards at a pro-democracy 

9 demonstration and detained without trial for three years in Iran. During my 
'\. 

10 detention, I was tortured and threatened with execution. Because of the severe 

11 political persecution that I faced in my country, I fled to the United 

12 States arriving on October 20, 1992. 
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3. In the past I attended a peaceful demonstration led by the NCRI in front of 

the federal building that was pro-democracy and in support of a democratic 

Iran. 

4. In 1998, an immigration advocate filed an asylum application on my 

behalf. 

5. On March 1999, about five or six FBI officers came to my apartment to 

arrest me. They pointed their guns at my head without even having a search 

warrant. They asked if they could ask me some questions. I was scared for my 

life and now I was being called a terrorist. · ~ 

6. That same day, they put me in a van handcuffed and took me on a 70-mile 

ride, back and forth. Agent J.A. MacDowell told me that they were sending me 

as gift to the Iranian President, as a gift for the New Year. 
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7. In August 1999, I was released on bond after an immigration judge found I 

was not a flight risk and did not pose a danger to the community. 

8. On October 2, 2001, following the September 11, 2001 terrorist attacks in 

the United States, the government succeeded in revoking my bond. I was 

arrested again. To try to prove that my brothers and I were terrorists, the state 

offered a list of attendees of the peaceful NCRI demonstration that two of my 

brothers attended in 1997. 

9. While my brothers and I were detained for the second time, we were treated 

like criminals. Every time we appeared in court, we were forced to 

wear red jumpsuits and were shackled. We had to undergo body cavity searches 

and were not treated with respect by the guards. 

10. The Las Vegas Jail reminded me of a concentration camp. We were 

surrounded by canines and hardcore criminals. While there, an immigration 

officer assaulted me. He was transferring me and I told him that the handcuffs 

were too tight and he called me a terrorist. I told him that I was shackled up and 

I was not going to escape. I asked him to speak to me with respect, but he kept 

calling me a terrorist. I explained that I was a political prisoner and that I was in 

a pro-Democracy group for my country and I did not kill anybody nor I had a 

gun or a bullet. But the officer still grabbed my collar and repeatedly hit the 

back of my head. I was dizzy for several weeks after this episode. 

11. On August 20, 2002, an immigration judge granted me withholding or 

removal because of the risk of persecution I would face if I were sent back to 

Iran. This gave me the legal right to remain in the United States. But the 

government appealed the decision, and I was not released until March 2005. 
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12. In terms of the L.A. Cell Form, I believe that the full set of 

documents included more than 3000 names on all of the pages. The officers 

took only one page and said it was a list ofMujahedin-e Khalq 

("MEK") members and they started talking about a safe house which 

was actually a network of the people who went to the rally. This document was 

made by the organizer of these rallies. The document was also mistranslated. 

Instead of the word network, they used cell. I believe it was 

misinterpreted to convince the judge that the people on the list were dangerous 

terrorists. 

13. This case has gotten a lot of attention and I do not like to be the center of 

attention. To me, it felt like I was being kidnapped. I am asking for an apology. 

I am asking for the United States to acknowledge that they made a 

mistake when they detained us for years without any justification. 

17 14. Because of what happened to me during these years in detention, 

18 I experience flashbacks to my time in jail, sometimes coming out of nowhere 

19 and out of my control. Since then, I have suffered from frequent nightmares 

20 and anxiety, along with periodic bouts of depression. I have insomnia resulting 

21 from these nightmares and anxiety. I also have PTSD from being detained in 

22 Iran but it was not too bad when I first came to the United States. But being 

• 23 detained again exacerbated my PTSD, especially when my whole family was 

24 locked up. My symptoms were much worse after I was released in 2005. 

25 

26 15. I also have physical symptoms. I lost my hair and six teeth. I have ·back and 

27 neck pain. I have stress-induced eczema. During my anxiety attack~, I feel 

28 chest pain as though something is painfully pinching my heart. I 

lost everything because of detention. 
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2 16. I was also financially impacted by all of this. The news reports that labelled 

3 me a terrorist caused me to lose clients. Additionally, I was advised to 

4 sell multiple condos and stock that I owned because I was going 

5 to be deported. I intended to keep these properties, but the fear of deportation 

6 and the advice I was given pushed me to sell them. Since then, the value of 

7 these condos has appreciated significantly. Ifl had not been detained for three 

8 years, I would not have asked a friend to sell my property. 

9 

10 17. I declare under penalty of perjury under the laws of the United States that 

11 the fore going is true and correct. 
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DECLARATION OF MOHAMMAD-REZA MIRMEHDI 

1. My name is Mohammad-Reza ("Mohammad") Mirmehdi. I have personal 

knowledge of the facts contained in this declaration, and if called to testify, 

I could and would testify competently as to the truth of the facts in this 

declaration.   

2. I am a real estate agent and have been residing in the U.S. in Los Angeles, 

CA since October 1993. I moved to the U.S. from Iran, and I am an Iranian 

citizen. I settled in LA with my brothers.   

3. On June 20, 1997, I attended a demonstration in Denver, Colorado 

organized by the National Council of Resistance of Iran, which advocates 

for a democratic Iran. We attended the event in Denver because we knew 

that world leaders would be present for the Denver Summit. We protested 

to encourage the Security Council to sanction Iran and help Iran establish 

democracy. I saw some members of Congress speak at the rally. There were 

a lot of people there who wanted to speak out against the current Iranian 

government. I felt like the U.S. was a safe place to voice my opposition and 

my support for democracy.   

4. My family and I suffered political persecution in Iran. Our house was 

vandalized dozens of times and painted with slogans such as "death to 

infidels." My brother was arrested on the street and imprisoned for three 

years for attending a civilian rally. Not only did we fear for our safety as a 

family, but we could not sustain our livelihoods. I was admitted to 

university, but the government withdrew my acceptance due to my 

participation in actions opposed to the Iranian government. I could not 

continue my education and develop my career in Iran.   

5. In 1998, I applied for political asylum, withholding of removal and 

protection under the Convention Against Torture. For my application, I 

worked with Bahram Tabatabai, whom I believed to be an immigration 

attorney.  Tabatabai later appeared at my asylum proceeding to testify on 
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my behalf, but he left before testifying. My lawyer told the judge at my 

asylum hearing that he was told by Tabatabai that he was threatened by FBI 

Agent Christopher Castillo not to testify and leave the court immediately 

otherwise, he would be charged and thrown back in jail.   

6. INS arrested my brothers and me in March 1999. We were handcuffed and 

taken to the basement of the Federal building on Wilshire Boulevard in LA.    

7. The agent who arrested us said that they were going to send us back to Iran 

as a present for President Khatami. He called us terrorists. My heart was 

racing -- I was afraid they were going to put us on a plane and send us to 

Iran and that by the time anyone knew we would be tortured or dead.  

8. Our attorney said that the government didn't have any evidence on us. 

When we contested the accusations, Judge Sitgraves held me in custody.  

Eventually, I paid the bond and was released in September, 2000.  

9. Three weeks after the terrorist attacks in New York on September 11, 2001, 

on October 2, 2001, I was arrested again with Mojtaba. My bond was 

revoked, and I was imprisoned in immigration detention again. No one told 

me why I was arrested.   

10.  On December 10, 2001, I had a bond proceeding hearing in front of 

Immigration Judge D.D. Sitgraves in San Pedro, California.  A true and 

correct copy of pages 131 to 170 of the document is attached to the index of 

the merits briefing. I was present when the attached hearing occurred and 

can attest that it is a true and correct transcription.    

11.  Castillo proceeded to tell the court about a document he called an LA Cell 

Form. He described the form as a log of members of the MEK. A copy of 

the document that Castillo called the LA Cell Form is attached to the index 

of exhibits filed with the merits brief.  I was present when the FBI presented 

the document at the December 10, 2001, hearing, and can attest that it is the 

same document. Although my name is on the document, I was not then, nor 
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ever, an associate of the MEK.  My lawyer later discovered that the FBI had 

over 100 more pages of documents like the one he called the LA Cell Form. 

12.  In April 2002, an immigration judge denied my asylum application, but 

granted my application for withholding of removal because he determined 

that there was a clear probability that my life or freedom would be 

threatened if I were deported to Iran. I kept a copy of the hearing decision. 

Despite being granted immigration status, I remained detained, but I was 

moved several times.   

13.  In detention, I did not get to speak to my family in Iran often. I also had a 

hard time speaking with my lawyer.   

14.  I was supposed to go on Nightline with my brothers in February, 2005. 

However, the day before, my lawyer told me the government was offering 

to release us from detention. We all got ready to leave detention and were 

excited to finally be released, but we learned that the release came with 

conditions we had to agree to.  They asked us to give up our freedom to go 

to political rallies, which we would not agree to.  Thus, we remained in 

detention.  

15.  On March 5, 2005, when I was in San Pedro Detention Center, I saw 

Officer Mario Lopez mistreating a detainee who was very ill and had major 

medical issues. I knew it was Officer Lopez because he had a badge on his 

lapel and I could see the badge. I asked Officer Lopez why he was 

preventing the other detainee from using the bathroom. Officer Lopez then 

grabbed my wrist and punched me in the face. He put his hands around my 

neck, slammed me against a door, and choked me. I fell to the floor, and he 

kept punching me with his fists and with handcuffs. Another officer came 

and told me to turn around and lie on my stomach so he could handcuff me. 

Officer Lopez then put his knee on my neck and pulled on my shoulder. 

Eventually, another officer came and told Officer Lopez to get off me.  
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16.  My shoulder, back, neck, and face were all injured from Lopez's beating. I 

suffer from chronic pain.  I also have neck and back pain from falling off a 

top bunk while in jail.  I had told officials that I moved around in my sleep 

and would probably fall off the top bunk, but they did not move me to a 

lower bunk until I had fallen two times. 

17.  I have requested copies of the recording of the beating from San Pedro 

Detention Center and they said that they lost the records when the matter 

went to court.   

18.  After the beating, I was separated from my brothers. I was in high security 

and my feet and my hands were shackled. I was there until March 16. I 

could not contact my attorney or anyone else. My attorney did not know I 

was there. They refused to let my doctor and my attorney visit me to 

evaluate my injuries. I went on a hunger strike for a couple days.  An 

officer said they were going to force feed me if I did not eat.  They still did 

not let me see the doctor, but they did move me out of high security and 

send me back to the detention center with my brothers.   

19.  My attorney had reported my injuries to several reporters. Someone from 

the Department of Justice was scheduled to interview me on March 17, 

2005.   

20.  Again, we were offered a conditional release. We did not want to accept 

the conditions and declined the offer. They wanted us to sign waivers 

relinquishing our rights, restricting our movement, and agreeing not to 

attend any rallies. We did not sign.   

21.  On March 16, 2005, we were released at night. This seemed unusual to me 

because I had only heard of other detainees being released by 5pm at the 

latest.  
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22. I was in custody for a total of five and a half years, including 20 months in 

solitary confinement where I would be under lockdown for 23 hours per 

day.  

23.  While I was in detention, I lost friends and clients. Our case was publicized 

in Persian newspapers and magazines, and it was upsetting to know that our 

community was reading these things about us. One of my friends from Iran 

read about our story in the LA Times, and in Persian culture, everyone talks 

to each other, so I am sure the rest of our neighbors knew. My parents 

found out about the case from this neighbor.  

24.  We had not told our parents that we were in jail because we did not want 

them to be distressed about our situation, and we were hopeful that we 

would be let out soon. My dad has health issues and we did not want to 

upset him. But we had to tell them what happened once they found out, and 

my mom told me how disappointed she was that we did not have the 

freedom she wanted for us. My mom had nosebleeds during our 

immigration proceedings, and she went to the emergency room. There was 

no way to go home to see them when they got sick.   

25.  I now have dreams and nightmares about being in jail. When I see buses 

that transport inmates, it reminds me of the immigration buses. Even 

Styrofoam cups remind me of being in jail. I feel anxious when I remember 

being in jail. If I see someone parking their car outside my building, I feel 

like it may be the FBI watching me. I always wonder why someone is 

parking in the red zone in front of my gate. I feel like I have to be cautious 

all the time. I sit and watch the cars to see if they will leave.   

26.  I am required to report to ICE every year. The ICE office I am required to 

go to -- 300 North Los Angeles Street -- is the same building I was arrested 

and held in. It is horrifying, it just reminds me of the past. I feel horrible 

stories chasing me.   
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27. I saw a psychologist after I was released. But it's not easy for me to put it

aside and move on. I love this country but I don't feel like I fully belong to 

this country.   

28. When I have to talk about my detention, I become depressed. After a recent

meeting with my attorneys in which I rehashed the details of my detention, I 

had to miss work the next day because I could not get out of bed. I am still 

suffering from an open wound.  

Executed on October 20, 2021, in Tarzana, California. 
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DECLARATION OF MOSTAFA SEYED MIRMEHDI 

 I, MOSTAFA SEYED MIRMEHDI, hereby declare and state as follows: 

1. My name is Mostafa Seyed Mirmehdi. I also go by the name Michael 

Mirmehdi. I am a native and citizen of Iran. From a young age, I noticed inequality 

in my country. I spoke up about the Government’s oppression of my people, and so 

did my brothers. We were persecuted for our political opinions.  

2. I first came to the United States on a student visa. I was planning on 

studying Mechanical Engineering and then return to Iran. I started college in Texas 

in 1978 and I later continued my studies in Oklahoma. The Iranian Revolution 

happened in February 1979. After the Revolution and the taking of American 

hostages in Iran in 1979, relations between the US government and the new Iranian 

government went sour. I turned against the new Iranian government because they 

tortured and executed young freedom-loving people. I became involved with a 

student group called the Supporters of Muslim Students Society ("SMSS"), which 

publicly opposed the Islamic Government of Iran. The atmosphere toward Iranians 

in Oklahoma became very negative, and I began to fear for my safety. But because 

of my involvement with the SMSS, I knew that it would be even more unsafe for 

me to return to Iran. As a result, in 1981, I moved to California, where I re-enrolled 

in college and started working to support myself. In 1985, I obtained my license to 

sell real estate and have worked as a realtor since then. 

3. On June 20, 1997, I attended a demonstration in Denver, Colorado. It was 

organized by the National Council of Resistance of Iran (NCRI) and there were 

thousands of Iranian Americans from all over the country. NCRI is an umbrella of 

political groups and individuals who believe in regime change and democracy in 

Iran. The People’s Mujahedin of Iran (MEK) is one of the groups under the NCRI. 

I remember there were Congressmen present and I later read in the newspaper that 

there were over 200 of them. The demonstration happened in front of the Summit 

of the Eight, which was a meeting of the presidents of the eight leading countries 
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of the world. We were demonstrating in front of the Summit to pressure the 

presidents to denounce the Government of Iran, and to call for democracy in Iran. 

At the time, Iran was very oppressive and we wanted the US and other countries to 

stand up to it. It was a very important demonstration, and it was lawful and 

peaceful.  

4. Around the same time, I reached out to Bahram Tabatabai for help 

regularizing my immigration status. Congress had recently created a deadline for 

filing for asylum, and I wanted to file for asylum to make sure I would not be sent 

back to Iran, where I was afraid of persecution. Tabatabai was well known in the 

local Persian community. My understanding at that time was that he was an 

immigration attorney, and I had heard that he had other attorneys working for him 

at his office. Tabatabai and I discussed my situation, and I paid him to prepare an 

asylum application for me. He also prepared asylum petitions for my three 

brothers. He had us sign blank signature pages, saying he had to re-type the forms, 

so I did not see the final paperwork that was filed. He did not end up filing the 

petitions by the deadline we were trying to meet, but he eventually filed them later 

in 1998. 

5. While discussing our applications, we told Tabatabai about what happened 

to our family in Iran and why we were afraid to go back. We also told him about 

the NCRI demonstration we had attended in Denver, Colorado. We explained that 

we were not members of NCRI or the People's Mujahedin of Iran (MEK), which 

had been put on the US Foreign Terrorist Organization list. We explained that we 

had just attended a lawful and peaceful demonstration, but that we were afraid of 

being persecuted by the Government of Iran for attending this pro-democracy rally. 

6. However, Tabatabai did not listen to us. He did not listen to who we really 

were or what we did. Instead, he just made up stories. None of us asked Tabatabai 

to lie on our petitions. We asked him to tell the truth: that we supported democracy 

in Iran and that we had attended a pro-democracy rally. 
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7. I later learned that around this time, both the FBI and the Iranian 

government were investigating Tabatabai for falsifying asylum applications, 

including for MEK members. Because Tabatabai had filed our asylum 

applications, we were then suspected of being MEK members. The US 

Government made an example of arresting us as suspected MEK members. I 

believe the US government was trying to appease the Iranian government by 

cracking down on organizations that supported democracy in Iran, like the MEK. 

Our arrest was in the news all over the world, including in Iran and many other 

countries.  

8. The false information Tabatabai put on our applications created many 

problems with our immigration status. In March 1999, Immigration and 

Naturalization Services (INS) arrested me and my brothers for committing 

immigration violations. There were 8 officers who came and held us at gunpoint 

and searched our house without a warrant.  They put guns to our heads and called 

us terrorists, and took us in vans to a West Los Angeles facility where we were 

questioned and detained.   

9. Right after we were arrested, INS Agent MacDowell told me and my 

brothers that the US was going to deport us to Iran as a Persian New Year present 

for the Iranian government.  

10.   After an immigration judge found that we did not pose a threat, I was 

released from detention on August 24, 1999, with Mojtaba and Mohsen. 

Mohammad was released in September 2000. My bond was much higher than the 

typical immigration bond; I had to pay $50,000, and my brothers also paid similar 

amounts. 

11. On October 2, 2001, I got a call from my immigration attorney saying that 

the FBI had called him and told him that they were going to come after me today 

and arrest me. I told my attorney that I was at home, and I would wait there for the 

FBI to come and arrest me. The FBI came to my house at around 12 pm the same 
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day. It was a very similar experience to my arrest in 1999. The FBI came in with 

guns and arrested me and my brother Mohsen and took us in vans to the detention 

facility. Our home was searched again without any warrant.   

12. After I was detained, my immigration lawyer told me that INS had evidence 

against us showing that we were terrorists. He showed us a one-page document 

that the government called the “LA Cell Form.” After looking at it, my brothers 

and I realized it was probably a travel log for people who attended different rallies. 

There are different sets of handwriting, so it looks like it was written on by 

different people and reused for different rallies. For example, there is a plus sign 

(+) by my name, Mojtaba's name, and Mohammad's name, which probably means 

that we attended a particular rally.  

13.  Sometime in  2002, my lawyer, Thomas Li, had the chance to go to the FBI 

headquarters and see the full set of documents that this page came from. This was 

how I found out the one-page document being used as evidence against us was 

actually part of a much longer set of documents that appeared to be a travel log.   

14.  My bond hearing was held on December 10, 2001. My bond hearing was 

held jointly with the bond hearings for my brothers. Rather than giving us each an 

individualized bond hearing, they treated us a group and evidence about one of us 

was generalized against all of us.  

15.  At my bond hearing, the government presented the one-page document as 

evidence but did not fully explain its context or that multiple people’s notations 

appeared on the form and columns had been added. The government claimed that it 

showed my brothers and I were members of MEK, which the U.S. considered a 

terrorist organization at that time. The government's translation contained some 

errors. For example, the word “shabakeh” شبکه which means “network,” was 

translated as “cell,” which sounds more dangerous. If the government had 

accurately presented the original evidence, it would have been obvious that it was 

just a travel log for the rally we went to. 
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16. Apart from the so-called “LA Cell Form,” the government's main evidence 

that we had anything to do with the MEK was the testimony of Agent Castillo, 

who described the FBI's investigation of the MEK and claimed that my brothers 

and I were supporters of the MEK. One of the reasons he gave for this was that 

Bahram Tabatabai had named us as MEK members as part of his plea agreement 

with the FBI. However, Tabatabai had already recanted this testimony before our 

2001 arrest and bond hearing. Castillo did not tell the immigration judge that 

Tabatabai had recanted.  

17. At our bond hearing, Agent Castillo said that it was better to keep us in 

detention rather than let us go so that that they could push us to cooperate with 

them. Agent Castillo also said that it was actually safer for me and my brothers for 

us to remain in detention because the Iranian government might try to come to the 

United States to try to kill us. 

18. Based on the “LA Cell Form” and Agent Castillo’s testimony, the 

immigration judge decided that my brothers and I should remain detained without 

bond. 

19.  During our asylum hearings, the government continued to use unreliable 

evidence to argue that my brothers and I were terrorists. They also tried to make it 

harder for us to challenge their evidence. My immigration attorney, Thomas Li, 

told me that he had called Tabatabai to ask him to testify at our immigration 

hearings, and Tabatabai actually showed up at one hearing. However, Thomas Li 

told me that Tabatabai left when Agent Castillo threatened him outside the 

courtroom and told him that he would be recharged and go back to jail if he 

testified on our behalf. 

20.  Eventually, the immigration judge found that there was no evidence I was a 

terrorist or a danger. On August 20, 2002, she granted me withholding of removal 

because I was likely to be tortured if I was sent back to Iran. Even after this, I was 

not released from detention until March 16, 2005. The US government 
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intentionally appealed our grant of withholding of removal in order to keep us in 

jail. They thought by keeping us in jail and harming us as much as possible they 

could get us to cooperate with the FBI agent. The appeal was frivolous. They did it 

for political reasons and coercion. The US government had offered to release me 

and my brothers twice that year, both times right before we were supposed to be 

interviewed by journalists. They first offered to release us in February 2005. But 

they placed unreasonable conditions on the offer, like not being able to attend 

rallies, so we refused. When we were finally released in March, we still had to 

follow many requirements, like being required to check in with immigration 

officials every week and having to stay within certain counties in southern 

California, but they removed the requirement that we not attend political rallies. At 

this point we had been detained for three and a half years. 

21.  I am sure that my arrest and detention really impacted my family. Our 

parents were under constant pressure and anxiety. Even back in Iran, people knew 

about what had happened to me and my brothers. My mom was crying all the time. 

Both times we were arrested, she found out from the same neighbor, who read 

about our arrests in the LA Times. We had been trying not to tell my mother and 

father, saying that we were busy. But we couldn’t even keep it from them. The 

news reached Iran and we eventually had to tell them what happened.  

22. When my parents found out, they were struggling with health issues, but 

they would not tell us anything because they did not want it to affect us. I am sure 

it was like torture for my parents to learn that their children, whom they let leave 

the country to search for freedom, were all in jail. I have no doubt that it affected 

them in their mind and life. 

23. Besides my family, the detention really affected my work and my 

community.  When we were released, most of my clients didn’t want to see me or 

hear from me. They would say that I was a terrorist and that they didn’t want to 

work with me. Our case was publicized so people knew about it. It was covered 
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even in the Persian newspapers. I lost most of my clients, so I had to start all over 

again. Since my brothers and I were all realtors, it was really bad for us. It got to a 

point where we were really struggling to pay our bills. Our house was vandalized 

three times. It hurt us emotionally and mentally. 

24. After I was released for detention, I went to see a psychologist for five or six

months. Even after I stopped going to see the psychologist, it is hard to forget the 

things that I experienced. The experiences of being detained have stayed with me 

until now and I think they will stay with me for the rest of my life. To this day, 

what happened to me and my brothers in detention is always on my mind. Every 

night when I sleep, I have nightmares about detention. I never have good dreams 

anymore. After I wake up from those dreams, my whole day is ruined and I feel 

bad about myself.  

I declare under penalty of perjury under the laws of the United States that 

the foregoing is true and correct.   

Executed on October 20, 2021, in Tarzana, California. 
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DECLARATION OF MOHSEN SEYED MIRMEHDI 

1.  My name is Mohsen Seyed Mirmehdi. I have personal knowledge of 

the facts contained in this declaration, and if called to testify, I could and would 

testify competently as to the truth of the facts in this declaration. I was born in 

Iran and currently live in the United States along with three of my brothers. 

2. In Iran, my family and I were accused by the Iranian government of being 

anti-revolutionaries and American spies. One of my brothers had been taken 

from our home and imprisoned for three years simply because he attended a 

civilian rally. Our father asked us not to join the demonstrations against the 

Shah. People would write “Death to America” and “Death with Taghooti” 

(those who like the Shah) on our home’s walls.  

3. Prior to coming to the United States, my permission to attend university in 

Iran was withdrawn after I refused to fight for the new Islamic government 

against Iraq and because my family was against the regime. I refused to fight by 

hiding in my family home to avoid recruitment into the army. Eventually, in 

January 1989, I joined the mandatory army draft and was forced to serve in a 

low-ranking position in the army, a soldier. 

4. My brothers and I feared persecution in Iran for our opposition to the 

Iranian government. For that reason, I left Iran with my brother Mojtaba on 

September 12, 1992 to travel to Austria, and we ultimately met with our other 

brother Mostafa in the United States in the following month.  

5. In 1996, I attended my first peaceful demonstration in Washington D.C. in 

which I marched to promote freedom and democracy in Iran. This was the first 

of three demonstrations that I attended in the United States, all of which were 

demonstrations against abuses that had taken place under the Iranian 

government. I also attended an Iranian New Year’s celebration in March of 

1998. 
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6. In December of 1997, I signed a blank asylum application at the request of 

Mr. Tabatabai, which he told me he would fill in later. I signed another blank 

asylum application in September of 1998 because Mr. Tabatabai told me that he 

had lost the first one. I expressed concern that Mr. Tabatabai had not yet filed 

my application, but he assured me that he could still file it despite the fact that 

the deadline had passed. 

7. I saw the contents of my asylum application only two to three weeks before 

I was scheduled to be interviewed by an INS asylum officer. I then confronted 

Mr. Tabatabai about the false application and told him that I refused to lie to an 

INS officer and that I would not attend the interview. Mr. Tabatabai 

rescheduled my interview without my consent and threatened me that I would 

be in the United States illegally for the rest of my life if I didn’t attend the 

rescheduled interview. However, I stood my ground and refused to lie, and then 

asked Mr. Tabatabai to withdraw my application.  

8. The last time I spoke to Mr. Tabatabai about my asylum application was in 

February of 1999. I never filed a true asylum application under my own name 

because I didn’t think I could do that. 

9. In March 1999, officers came to my house and arrested me. They didn’t 

show any search warrant, however they searched the garage and house with 

guns pointed at my head. FBI cars were blocking our street and I remember 

them telling my neighbors that we were terrorists. 

10. I found out later that newspapers and radio stations were publicizing me and 

my brothers’ arrests and calling us MEK members who were involved in 

fraudulent asylum claims. I have never been a member or supporter of the 

MEK, nor have I ever had contact with the MEK cell in Los Angeles. My 

brothers and I were detained until August 24, 1999 when I was released on bail 

because the judge determined that we were neither flight risks nor threats to the 

community. 
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11. I was arrested again on October 2, 2001 and I heard that the Washington 

Post published my last name in a report about the arrest. 

12. My brothers and I had a joint bond hearing on December 10, 2001. At our 

hearing, Agent Castillo made it clear to the Judge that it would be easier for 

him to force our cooperation if we remained in detention. I then witnessed 

Agent Castillo describe the “LA Cell Form” document that he claimed was a 

list of MEK members. 

13. I had never before seen the “cell form” used by the FBI to justify our 

arrests. The cell form contains the date of June 1997, however I did not attend 

any demonstrations in that month and was not in prison at that time. I have 

never supported or participated in any terrorist activities, nor have I raised or 

donated funds to the MEK or NCR. 

14. While I was detained with my brothers, I was scared because the other 

inmates would call us terrorists and “Persian detainees”. I was even badly 

beaten up by an inmate. There was very minimal medical attention. If we had a 

tooth problem, the staff would not really care for it. We had to pull our teeth out 

after we got released or get implants. I had the cataract surgery at age 39, only 

two years after I got out. I think it was a result of the terrible food we were 

given while detained. 

15. Underneath the detention facility, they have a holding area where they used 

to put 80-90 people in a 400-500 square feet room with only two toilets. It was 

like a gas room where it was difficult to breathe and the AC was not really 

working. There was no privacy at all and it was very crowded. I was in Santa 

Ana Jail in a small cell for over 20 months with sometimes 24 hour-lockdowns. 

16. On March 16, 2005, when we were released, officials informed us of 

several conditions for our release. They wanted us to call them every week and 

we could not go beyond the greater Los Angeles County area. We did not 
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accept those conditions, but they let us go anyways. The Nightline team was 

planning to come interview my brothers and I the next morning. 

17. To this date, I still have nightmares. I am afraid of white color cars,

specially Ford cars because that is the car that the FBI has. I am also afraid that 

someone is following me or tapping my phone. 

18. For many years, I was also very afraid of people because I did not know

what they wanted from me. I am often scared because of all this uncertainty. 

Recently, I was told that the authorities were still talking about deporting us. 

19. The emotional distress continues even after our release. As part of our

conditional release, for the last 5 or 6 years we have had to report to ICE once a 

week. It used to be once a month and they would call us every two weeks and 

come visit us. The requirement to report to ICE went from every month to 

every six months to every year. We go back to the same building where they 

arrested us and where they could still arrest us. 

20. Throughout this process, I became very depressed because many friends

and even neighbors back in Iran refused to talk to me. Some clients also refused 

to work with me, which impacted my business. When people google our names, 

they find information about the sentences, jail, and terrorism. We are realtors 

and reputation is important in this business. 

21. My family life was also impacted. My brother got married in Iran and we

did not know, so we could not send any money or gifts nor congratulate him. 

We also missed both of our parents’ funerals because we could not leave the 

country and we never got to say goodbye to them. 

22. In Iran, they used to paint the United States flag on the floor so that students

would walk on it, but we never did. We always walked around it out of respect. 

We did not agree with the school. I was sent to the principal’s office for 

refusing to walk on the flag. I liked this country so much when I was a student 

and now we are here and they treat us like terrorists. It is surprisingly sad. 
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23. It is difficult for me to recount these details, but I am doing so in the hopes

of preventing future violations like I suffered. I have been seeing psychologists 

and therapists for almost 2 years because of my severe PTSD. I received 

antidepressants in San Pedro and after my release for my depression.  

I declare under penalty of perjury under the laws of the United States that 

the foregoing is true and correct. 

Executed on October 20, 2021, in Tarzana, California. 
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ORDER

The opinion filed in this case on November 3, 2011, and
reported at 662 F.3d 1073, is hereby amended. An amended
opinion is filed concurrently with this order. With this amend-
ment, the panel has unanimously voted to deny the petition
for rehearing. Judges O’Scannlain and Silverman have voted
to deny the suggestion for rehearing en banc, and Judge Alar-
cón has so recommended. The full court has been advised of
the petition for rehearing en banc, and no active judge has
requested a vote on whether to rehear the matter en banc. Fed.
R. App. P. 35. 

The petition for rehearing and the suggestion for rehearing
en banc are DENIED. No subsequent petitions for rehearing
or suggestions for rehearing en banc may be filed.

OPINION

O’SCANNLAIN, Circuit Judge:

We are asked to decide, among other things, whether an
alien not lawfully in the United States may sue for monetary
damages claiming constitutionally invalid detention.

I

Mohammad, Mostafa (“Michael”), Mohsen, and Mojtaba
Mirmehdi (collectively the “Mirmehdis”) are four citizens of
Iran who came to the United States at various times, purport-
edly due to their long-standing opposition to that nation’s
theocratic regime. In 1978, Michael arrived on a student visa.
Having abandoned the degree that earned him entry into the
United States, he became a real estate agent in 1985. Mohsen,
Mojtaba, and Mohammad joined Michael in California in the
early 1990s. Mohsen and Mohammad also became real estate
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agents. Unable to pass the real estate licensing exam, Mojtaba
worked in construction. 

In 1998, the Mirmehdis applied for political asylum with
the assistance of an attorney named Bahram Tabatabai.
Tabatabai falsified certain details in the Mirmehdis’ applica-
tions. After Tabatabai was arrested for immigration fraud in
March 1999, he agreed to cooperate with federal authorities.
As part of his plea bargain, Tabatabai spoke to Special Agents
Christopher Castillo of the Federal Bureau of Investigation
and J.A. MacDowell of the Immigration and Naturalization
Service regarding their ongoing investigation of a terrorist
group known as the Mujahedin-e Khalq (“MEK”). Though he
later recanted, Tabatabai told Castillo and MacDowell that the
Mirmehdis were supporters of the group, which was founded
on an antipathy for the Iranian government.

Based on this information, agents arrested the Mirmehdis
for immigration violations in March 1999. Michael, Mojtaba,
and Mohsen were released on bond later that year; Moham-
mad was released in September 2000. 

On October 2, 2001, immigration authorities revoked the
Mirmehdis’ bond, largely based on a document known as the
“L.A. Cell Form,” a handwritten piece of paper that has
become the subject of considerable litigation and is at the cen-
ter of this case. The government has always maintained that
the Form lists members, affiliates, and supporters of the
MEK. During the Mirmehdis’ bond revocation proceedings,
Castillo testified to the immigration judge (“IJ”) that the FBI
seized the document from an MEK facility and that a confi-
dential informant told him of its significance. 

The Mirmehdis have always denied their involvement in
the MEK and allege that Castillo and MacDowell knew from
the start that the document was really just a list of attendees
at a rally hosted by the National Council of Resistance of Iran
(“NCRI”). It is undisputed that the MEK was listed as a ter-

6382 MIRMEHDI v. UNITED STATES

Case: 09-55846     06/07/2012     ID: 8205284     DktEntry: 61     Page: 4 of 16



rorist group in 1997 and is affiliated with the NCRI. But the
Mirmehdis assert that they attended the rally before that clas-
sification occurred. 

The Mirmehdis also assert that Castillo knowingly lied to
convince the IJ to revoke their bond. They claim that the
cooperating witness never existed and that Castillo’s testi-
mony before the IJ unreasonably continued to rely upon
Tabatabai, even after he recanted. Castillo’s motive, the Mir-
mehdis contend, was to pressure them into giving up informa-
tion about the MEK that they did not possess. 

The Mirmehdis’ assertions are not new. They raised them
on direct appeal of their detention, during the merits proceed-
ing related to their asylum applications, and in a federal peti-
tion for a writ of habeas corpus. Almost all such forms of
relief were denied. The Mirmehdis were, however, granted
withholding of removal because they had demonstrated a like-
lihood of mistreatment if removed to Iran, and because the
government failed to establish that they were engaged in ter-
rorist activity as defined by statute. 

Their immigration proceedings at last final, the Mirmedhis
were released from detention in March 2005. The Mirmehdis
subsequently brought this suit naming as defendants: Attorney
General John Ashcroft, FBI Director Robert Mueller, INS
Commissioners James Ziglar and Michael Garcia, the City of
Santa Ana, the City of Las Vegas, MVM, Inc., Castillo, Mac-
Dowell, several named prison guards, John Does 1-10, and
the United States. They raised a number of claims including
unlawful detention, inhumane detention conditions, witness
intimidation, and the intentional infliction of emotional dis-
tress.

The district court dismissed almost all of the Mirmehdis’
claims for either lack of personal jurisdiction or failure to
state a cause of action. The parties later settled all claims
except those against Castillo and MacDowell for unlawful
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detention and conspiracy to violate their civil rights, against
Castillo for intimidation of a witness, and against the United
States for false imprisonment. The district court entered a
final judgment, and the Mirmehdis timely appealed the claims
to which they did not stipulate.

II

[1] The Mirmehdis first appeal the dismissal of their claim
against Castillo and MacDowell for wrongful detention under
Bivens v. Six Unknown Named Agents of Federal Bureau of
Narcotics, 403 U.S. 388 (1971).1 Whether such a claim pre-
sents a cognizable legal theory has been an open question in
this circuit. See Wong v. United States INS, 373 F.3d 952, 961
(9th Cir. 2004); see also Sissoko v. Rocha, 412 F.3d 1021,
1028 (9th Cir. 2005), withdrawn and replaced, 509 F.3d 947
(9th Cir. 2007).2

A

In the past, we have suggested that “federal courts have
inherent authority to award damages to plaintiffs whose fed-
eral constitutional rights were violated by federal officials.”
Papa v. INS, 281 F.3d 1004, 1009 (9th Cir. 2002). But as the

1The district court dismissed these claims based on its conclusion that
the Mirmehdis had no constitutional right not to be detained pending
deportation proceedings. We do not reach this issue because, even assum-
ing such a violation, we must still decide whether Bivens provides for a
theory for recovery. See Wilkie v. Robbins, 551 U.S. 537, 550 (2007); see
also Shaw v. Cal. Dep’t of Alcoholic Beverage Control, 788 F.2d 600, 603
(9th Cir. 1986) (“We may affirm the judgment on any basis supported by
the record even if the district court did not rely on that basis.”). 

2The Mirmehdis argue that we have, in fact, recognized an immigrant’s
right to pursue a Bivens action citing Papa, 281 F.3d 1004. But because
cases like Papa did not squarely present the issue, it remains open. See
Berry v. Hollander, 925 F.2d 311, 314 & n.3, 316 (9th Cir. 1991) (con-
cluding that no Bivens action exists for government employees despite
previously allowing such claims). 
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Supreme Court has since reminded us, “any freestanding
damages remedy for a claimed constitutional violation has to
represent a judgment about the best way to implement a con-
stitutional guarantee.” Wilkie v. Robbins, 551 U.S. 537, 550
(2007). Such a cause of action “is not an automatic entitle-
ment no matter what other means there may be to vindicate
a protected interest.” Id. (emphasis added). 

[2] Indeed, “[i]n the . . . years since Bivens,” the Supreme
Court has repeatedly rejected Bivens claims outside the con-
text discussed in that specific case and has “extended it twice
only: in the context of an employment discrimination claim in
violation of the Due Process Clause, Davis v. Passman, 442
U.S. 228 (1979); and in the context of an Eighth Amendment
violation by [publicly employed] prison officials, [Carlson v.
Green, 446 U.S. 14 (1980)].” Arar v. Ashcroft, 585 F.3d 559,
571 (2d Cir. 2009) (en banc). The Supreme Court has refused
to extend Bivens to: violations of federal employees’ First
Amendment rights by their employers, Bush v. Lucas, 462
U.S. 367 (1983); harms suffered incident to military service,
United States v. Stanley, 483 U.S. 669, (1987); denials of
Social Security benefits, Schweiker v. Chilikcy, 487 U.S. 412
(1988); decisions by federal agencies, FDIC v. Meyer, 510
U.S. 471 (1994); actions by private corporations operating
under federal contracts, Corr. Servs. Corp. v. Malesko, 534
U.S. 61 (2001); retaliation by federal officials against private
landowners, Wilkie, 551 U.S. at 562; or Eighth Amendment
claims against private contractors hired to administer public
prisons, Minneci v. Pollard, 132 S. Ct. 617 (2012).

The Court has also “recently and repeatedly said that a
decision to create a private right of action is one better left to
legislative judgment in the great majority of cases.” Sosa v.
Alvarez-Machain, 542 U.S. 692, 727 (2004) (citing inter alia
Malesko, 534 U.S. at 68). Such a decision implicates grave
separation of powers concerns because the “creation of a pri-
vate right of action raises [policy choices] beyond the mere
consideration whether primary conduct should be allowed or
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not, entailing, for example, a decision to permit enforcement
without the check imposed by prosecutorial discretion.” Id.
For such reasons, the Court has instructed the federal courts
to “respond[ ] cautiously to suggestions that Bivens remedies
be extended into new contexts.” Schweiker, 487 U.S. at 421.

It quickly becomes apparent, however, that this query has
a logical predicate—whether we would need to extend Bivens
in order for illegal immigrants to recover for unlawful deten-
tion during deportation proceedings. Only after answering in
the affirmative, would we need to turn to the issue of whether
we ought to extend Bivens to such a context. Arar, 585 F.3d
at 572.

B

To answer this question requires us to enter by a narrow
gate. Examining the availability of a Bivens remedy at a “high
level of generality” would “invite claims in every sphere of
legitimate governmental action” touching, however tangen-
tially, on a constitutionally protected interest. Wilkie, 551 U.S.
at 561. Examining the question at too low a level of generality
would invite never ending litigation because “every case has
points of distinction.” Arar, 585 F.3d at 572. As such, we join
our sister circuit and “construe the word ‘context’ as it is
commonly used in law: to reflect a potentially recurring sce-
nario that has similar legal and factual components.” Id.

[3] Deportation proceedings are such a context, unique
from other situations where an unlawful detention may arise.
It is well established that immigrants’ remedies for vindicat-
ing the rights which they possess under the Constitution are
not coextensive with those offered to citizens. See, e.g., Reno
v. Am.-Arab Anti-Discrim. Comm., 525 U.S. 471, 488 (1999)
(“AADC”) (“As a general matter . . . an alien unlawfully in
this country has no constitutional right to assert selective
enforcement as a defense against his deportation.”). There-
fore, deportation proceedings constitute the relevant “environ-
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ment of fact and law” in which to “decide whether to
recognize a Bivens remedy.” Arar, 585 F3d at 572.3

C

[4] Having identified the appropriate context, we now must
apply the Supreme Court’s test from Wilkie, in which it “dis-
tilled its 35-year history of Bivens jurisprudence into a two-
step analysis.” W. Radio Servs. Co. v. U.S. Forest Serv., 578
F.3d 1116, 1120 (9th Cir. 2009). First we must “determine[ ]
whether there is ‘any alternative, existing process for protect-
ing’ the plaintiffs’ interests.” Id. If there is such an alternative
remedy, our inquiry stops. If there is not, we proceed to the
next step and “ask[ ] whether there nevertheless are ‘factors
counseling hesitation’ before devising such an implied right
of action.” Id. The Mirmehdis’ claim for unlawful detention
founders at both obstacles.

[5] The Mirmehdis could—and did—challenge their deten-
tion through not one but two different remedial systems. As
the Second Circuit stated: “Congress has established a sub-
stantial, comprehensive, and intricate remedial scheme in the
context of immigration.” Arar, 585 F.3d at 572. The availabil-
ity of habeas is another remedy. See Rauschenberg v. Wil-
liamson, 785 F.2d 985, 987-88 (11th Cir. 1986). The
Mirmehdis took full advantage of both.

[6] We are unpersuaded by the Mirmehdis’ assertions they

3By identifying this as the appropriate frame of reference, we do not
hold that an illegal alien may never bring a Bivens claim. Instead, we
merely recognize that because Congress has the ability to “make rules as
to aliens that would be unacceptable if applied to citizens,” Demoore v.
Kim, 538 U.S. 510, 521-22 (2003) (citing inter alia Reno v. Flores, 507
U.S. 292, 305-06 (1993) (“Thus, ‘in the exercise of its broad power over
immigration and naturalization,’ Congress regularly makes rules that
would be unacceptable if applied to citizens.”)), we must consider whether
an immigrant may bring a Bivens claim to vindicate certain constitutional
rights separately from whether a citizen may bring such a Bivens claim.
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are nonetheless entitled to a Bivens remedy because neither
the immigration system nor habeas provides monetary com-
pensation for unlawful detention. “Even where Congress has
given plaintiffs no damages remedy for a constitutional viola-
tion, the Court has declined to create a right of action under
Bivens when doing so ‘would be plainly inconsistent with
Congress’ authority in th[e] field.’ ” W. Radio Servs. Co., 578
F.3d at 1120 (quoting Chappell v. Wallace, 462 U.S. 296, 304
(1983)). Indeed, “[s]o long as Congress’ failure to provide
money damages . . . has not been inadvertent, courts should
defer to its judgment.” Berry v. Hollander, 925 F.2d 311, 314
(9th Cir. 1991) (internal quotation marks omitted).

Congress’s failure to include monetary relief can hardly be
said to be inadvertent, given that despite multiple changes to
the structure of appellate review in the Immigration and
Nationality Act, Congress never created such a remedy. See
Schweiker, 487 U.S. at 423, 425 (1988) (considering “fre-
quent and intense” congressional attention to “the design of a
Government program [to] suggest[ ] that Congress has pro-
vided what it considers adequate remedial mechanisms for
constitutional violations”). 

The complexity and comprehensiveness of the existing
remedial system is another factor among a broad range of
concerns counseling hesitation before allowing a Bivens rem-
edy. Id. at 423; see also Idaho v. Coeur d’Alene Tribe, 521
U.S. 261, 280 (1997); see also Saul v. United States, 928 F.2d
829, 840 (9th Cir. 1991) (considering the Civil Service
Reform Act). 

Furthermore, immigration issues “have the natural ten-
dency to affect diplomacy, foreign policy, and the security of
the nation,” which further “counsels hesitation” in extending
Bivens. Arar, 585 F.3d at 574. As the Supreme Court has
noted, concerns that always mitigate against “subjecting the
prosecutor’s motives and decisionmaking to outside inquiry”
have particular force in the immigration context. AADC, 525
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U.S. at 490 (internal quotation marks omitted). Rather than
mere “disclosure of normal domestic law-enforcement priori-
ties and techniques” such cases often involve “the disclosure
of foreign-policy objectives and (as in this case) foreign-
intelligence products.” Id. at 490-91. 

[7] Accordingly, we decline to extend Bivens to allow the
Mirmehdis to sue federal agents for wrongful detention pend-
ing deportation given the extensive remedial procedures avail-
able to and invoked by them and the unique foreign policy
considerations implicated in the immigration context.

III

The Mirmehdis next appeal the dismissal of their claims
against Castillo for witness intimidation and against both Cas-
tillo and MacDowell for conspiracy to intimidate a witness
pursuant to 42 U.S.C. § 1985(2),4 arguing that the district
court erred by failing to find prejudice. Specifically, they
argue that but for Castillo’s supposed threats, Tabatabai was
ready, willing, and able to testify that they were not support-
ers of the MEK. 

[8] But “[a]llegations of witness intimidation . . . will not
suffice for a cause of action [under section 1985] unless it can
be shown the litigant was hampered in being able to present
an effective case.” David v. United States, 820 F.2d 1038,
1040 (9th Cir. 1987) (emphasis omitted). This rule applies to
both witness intimidation and conspiracy to intimidate a wit-
ness. Id. at 1040; see also Rutledge v. Ariz. Bd. of Regents,
859 F.2d 732, 735-36 (9th Cir. 1988). 

4To the extent that the Mirmehdis bring a separate claim for conspiracy
selectively to enforce immigration laws, such a claim does not exist. The
Supreme Court has stated that for reasons implicating the constitutional
separation of powers, “an alien unlawfully in this country has no constitu-
tional right to assert [a claim of] selective enforcement” of immigration
laws. AADC, 525 U.S. at 488. 
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[9] Even assuming that the Mirmehdis could have been
prejudiced by the absence of a witness that the relevant fact
finder had dismissed as not credible, the outcome of the Mir-
mehdis’ immigration proceedings demonstrate that they were
not so harmed.5 According to the Mirmehdis, Tabatabai would
have rebutted Castillo’s testimony that they were involved
with the MEK. As such, his testimony would have helped
them to establish that they were eligible for withholding of
removal because they were not involved with any terrorist
activities as defined by 8 U.S.C. § 1182(a)(3)(B)(i). See also
8 U.S.C. § 1231(b)(3)(B). But the Mirmehdis were awarded
withholding of removal even without Tabatabai’s testimony.
Therefore, they could not have been prejudiced by any alleged
wrongdoing.6

IV

The Mirmehdis also appeal the dismissal of their claim
against the United States under the Federal Tort Claims Act
(“FTCA”), 28 U.S.C. § 1346, arguing that they have stated a
claim for false imprisonment under California law. “The
United States, as a sovereign, may not be sued except insofar
as it consents to be sued.” Rooney v. United States, 634 F.2d
1238, 1241 (9th Cir. 1980). The FTCA does waive that immu-
nity for certain torts, but it is subject to both procedural and
substantive exceptions that “must be strictly interpreted.” Id.
(citing United States v. Sherwood, 312 U.S. 584, 590 (1941)).

5“When ruling on a Rule 12(b)(6) motion to dismiss, if a district court
considers evidence outside the pleadings, it must normally convert the
12(b)(6) motion into a Rule 56 motion for summary judgment, and it must
give the nonmoving party an opportunity to respond.” United States v. Rit-
chie, 342 F.3d 903, 907 (9th Cir. 2003). But because the Mirmehdis
referred to their related habeas and immigration cases on the face of their
complaint, we may take judicial notice of any matters of public record. See
Emrich v. Touche Ross & Co., 846 F.2d 1190, 1198 (9th Cir. 1988). 

6We are not persuaded by the Mirmehdis’ fallback argument that
Tabatabai’s testimony would have allowed them to reopen the bond deter-
mination because we see no evidence that they tried to do so, even after
the IJ’s initial decision in 2002. 
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[10] One such exception is that the United States may not
be sued “based upon the exercise or performance or the fail-
ure to exercise or perform a discretionary function . . . ,
whether or not the discretion involved be abused.” 28 U.S.C.
§ 2680(a).7 To determine whether conduct falls within this
exception, we must first determine whether the “challenged
conduct involves an element of judgment or choice” and then
whether “the conduct implements social, economic or politi-
cal policy considerations.” Nurse v. United States, 226 F.3d
996, 1001 (9th Cir. 2000) (citing Berkovitz v. United States,
486 U.S. 531, 536 (1988)). We must also determine whether
the “complaint alleges that the policy-making defendants pro-
mulgated discriminatory, unconstitutional policies which they
had no discretion to create.” Id. at 1002. Because the decision
to detain an alien pending resolution of immigration proceed-
ings is explicitly committed to the discretion of the Attorney
General and implicates issues of foreign policy, and because
the Mirmehdis do not allege that this decision itself violated
the Constitution, it falls within this exception. Cf. Medina v.
United States, 259 F.3d 220, 229 (4th Cir. 2001) (“Even
though the INS ultimately decided not to pursue the deporta-
tion of Medina, we are fully satisfied that the initial decision
to initiate proceedings and arrest him was the type of agency
conduct Congress intended to immunize in the discretionary
function exception.”); Wright v. United States, 719 F.2d 1032,
1035 (9th Cir. 1983) (“The decision whether or not to prose-
cute a given individual is a discretionary function for which
the United States is immune from liability.”).8 

7Though neither party raised this exception, because the applicability of
an FTCA exception affects our jurisdiction, we must consider it sua
sponte. See Morris v. United States, 521 F.2d 872, 875 & n.1 (9th Cir.
1975). 

8This does not immunize from judicial review the conduct of the offi-
cers who made the arrest at an operational level. Wright, 719 F.2d at 1035.
But, for the reasons discussed above, the Mirmehdis have not stated a
claim on those grounds. 
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The Mirmehdis assert that the United States is nonetheless
liable because Officer Castillo’s knowingly false testimony to
the IJ itself constituted false imprisonment under California
law.9 This argument is unavailing under a second limitation
imposed by the FTCA: the United States may not be held lia-
ble if the individual tortfeasor would be immune from suit. 28
U.S.C. § 2674; see also Galvin v. Hay, 374 F.3d 739, 758 (9th
Cir. 2004) (affirming the dismissal of an FTCA claim when
California law would have immunized the officers for claims
of false arrest). California law would not permit recovery
against an individual defendant for testimony given to an IJ
in a bond revocation proceeding. 

[11] California has a very broad “litigation privilege,”
which provides absolute immunity for almost any statement
made “in any . . . . official proceeding authorized by law,” as
against any tort except for malicious prosecution. Cal. Civ.
Code § 47(2). Designed to promote open communication in
official proceedings, the privilege covers even those state-
ments not made in a court or even in existing litigation; they
can be specifically intended to cause investigators to institute
charges. Tiedemann v. Superior Court, 148 Cal. Rptr. 242
(Cal. Ct. App. 1978) (allowing immunity for statements by a
confidential informant to the IRS). All that is required is that
the communication be “(1) made in judicial or quasi-judicial
proceedings; (2) by litigants or other participants authorized
by law; (3) to achieve the objects of the litigation; and (4) . . .
have some connection or logical relation to the action.” Sil-

9It is unclear that this states a claim for false imprisonment under Cali-
fornia law. As we have previously noted, California law allows false
imprisonment claims “for arrests by officers . . . in two situations: when
an arrest is made without a warrant, . . . and when an officer ‘maliciously
arrests and imprisons another by personally serving an arrest warrant
issued solely on information deliberately falsified by the arresting officer
himself.’ ” Blaxland v. Commonwealth Dir. of Pub. Prosecutions, 323
F.3d 1198, 1205 n.4 (2001) (emphasis added). There was a warrant here,
and the Mirmehdis have never alleged that either Castillo or MacDowell
participated in their actual arrests.
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berg v. Anderson, 786 P.2d 365, 368-69 (Cal. 1990). A fed-
eral administrative hearing counts as a “quasi-judicial
proceeding” if: “the administrative body is vested with discre-
tion based upon investigation and consideration of evidentiary
facts”, that body may “hold hearings and decide the issue by
the application of rules of law”; and that body has the power
to affect “the personal or property rights of private persons.”
Tiedemann, 148 Cal. Reptr. at 247 (internal quotation marks
omitted). Malice is irrelevant to this definition. Silberg, 786
P.2d at 368-69. Castillo’s testimony falls within these parame-
ters. As the Mirmehdis have not brought a claim for malicious
prosecution, they have not stated a claim for relief under the
FTCA.10

V

[12] Finally, the Mirmehdis appeal the denial of their
motion to amend their complaint, arguing that they should be
allowed an opportunity to comply with the heightened plead-
ing requirements of Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009),
and Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007).
“[R]equests for leave [to amend] should be granted with
‘extreme liberality,’ ” particularly when a complaint was filed
before Twombly and fails for lack of sufficient factual content.
Moss v. U.S. Secret Serv., 572 F.3d 962, 972 (9th Cir. 2009).
However, a party is not entitled to an opportunity to amend
his complaint if any potential amendment would be futile.
See, e.g., May Dep’t Store v. Graphic Process Co., 637 F.2d
1211, 1216 (9th Cir. 1980). As the Mirmehdis’ woes are not

10The United States asserts that this testimony would also be immune
under federal law. The Supreme Court has stated that both lay and law
enforcement witnesses are absolutely immune for live testimony given
either at a trial or before a grand jury. Malley v. Briggs, 475 U.S. 335
(1986) (trial testimony); Rehberg v. Palk, 132 S. Ct. 1497, 1507 & n.1
(2012) (grand jury testimony) (distinguishing cases where law enforce-
ment officers falsify affidavits for the purpose of obtaining an arrest). We
see little distinction between this case and those, but we need not reach the
issue because California law already provides immunity here. 
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caused by insufficient allegations of factual content, no poten-
tial amendments would change the outcome.

VI

For the forgoing reasons, the decision of the district court
is 

AFFIRMED.

SILVERMAN, Circuit Judge, concurring:

Although I concur in the opinion of the court, I write sepa-
rately to emphasize that this case does not present the issue
of whether illegal immigrants could ever bring a Bivens
action. In fact, we have previously allowed an illegal immi-
grant to bring a Bivens action. See Papa v. United States, 281
F.3d 1004, 1010-11 (9th Cir. 2002) (holding that immigrant
could bring Bivens action for alleged due process violations
during immigration detention). However, in this case, I agree
with my colleagues that the plaintiffs lack an implied right of
action under Bivens.
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Protesters urge  boycott of Iran - Denver Post, T he  (CO) - June  21, 1997 - p age AA-03
June 21, 1997 | Denver Post, The (CO) | Kieran Nicholson Denver Post Staff Writer | Pag e AA-03

More than 1,000 political exiles from Iran gathered in Denver on Friday to send a message to the
leaders of the summit - don't do business with Iran.

Chanting "No trade, no ties, no arms," supporters of the National Council of Resistance of Iran are
calling for economic and political sanctions by the Group of Seven industrialized nations against
their homeland.

Council backers claimed Iran uses capital raised from its oil exports to fund international terrorism
and suppress its citizens.

"Economic ties raise money for the terrorist," said Ramesh Sepehrrad, press coordinator for the
group. "We are here to encourage the leaders of the world to take serious action against the
government of Iran."

On June 20, 1981, the Iranian government shot peaceful protesters in T ehran, killing hundreds and
wounding thousands, council members said.

Friday's rally, at the state Capitol and along the perimeter of the secured Civic Center, was held on
the 16th anniversary of the formation of the National Liberation Army of Iran, which wants to
overthrow the current cleric-ruled government.

"You cannot be a state of God and do the devil's work," said U.S. Rep. Gary Ackerman, D-N.Y., and
a member of the congressional international relations committee.

"T ehran's record of terrorism is no secret. Let Denver's Summit of the Eight be united against
Iran's tyranny of the wicked," the congressman told the boisterous, flag-waving expatriates.

Rally participants said that an economic boycott can help bring down the Iranian government and a
true democracy would be established.

"A free and fair election can only take place when all candidates can put their name on the ballot
and not fear for their lives. T hat includes Mrs. Rajavi," Ackerman said.

Maryam Rajavi , president elect of the council, addressed the rally via satellite hookup from Iraq
displayed on a large-screen television.

Should resistance succeed and the government be overthrown, Rajavi would lead a provisional
government until elections are held, said Hussein Abedini of the council's foreign affairs
committee.

T he close of the 20th century will usher in democracy, peace and justice in Iran, Rajavi told
supporters in Farsi, Iranians' native tongue.



Mohammad Bahranifarid and his family traveled to the rally from Ottowa.

He was at the June 20, 1981, T ehran rally with his brother, Mohsen, he said.

Mohsen was arrested, imprisoned for seven years because of his political beliefs and then
executed, he said.

Now a taxi cab driver, Mohammad Bahranifarid said he escaped Iran in 1987 by crossing its
mountainous border with T urkey.

"I would like to go back to Iran; the people need help there," Mohammad said.

However, he won't return until the country is free.

"We came here to ask for democracy."

CIT AT ION (AGLC ST YLE)  

Kieran Nicholson Denver Post Staff Writer, 'Protesters urge boycott of Iran', The Denver Post (online), 21 Jun
1997 AA-03 ‹https://infoweb.newsbank.com/apps/news/document-view?
p=WORLDNEWS&docref=news/0EAF884922B7B2DF›

Copyrig ht 1997 The Denver Post Corp.
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KNOW." I NEVER ASKED THESE THINGS FROM THE PEOPLE. 
---�-... ,�-------·-·--·-·-·�·•-- --- ___________ _, , , . - "------

Q SO YOU NEVER TOLD HOJJAT? 

Q WERE YOU AWARE THAT MICHAEL WAS SUPPORTING 
__ .. - ") 

THE NCR? MOHAMMED, MOHAMMED. I'M SORRY. BEFORE YOU 

OBJECT AGAIN -- WERE YOU AWARE 
�=-,-""•c•::::;::•"•;::~�:;::,;=�=----· ..,_;.;<"-�- ••='· -..;_.· =�----=�-�••��-"-�;"·sc· 

S,!l:eP..DR..'I'.Il!G THE NCR? 
"-a. � J - ., .,� .. ', • .:., ,...,.,., 

', > -.,1_- -'i ·--�-;:�,,.,.,.�,-;,}:'.>,t"f_......,f!'l.�,..,..:.�_;,.;.,'.,:;,1,,"-. 

A I DON'T RECALL, NO. BECAUSE I WAS NOT AWARE 

MR. YUZEFPOLSKY: I HAVE NOTHING FURTHER. 

MS. SCHIRN: SINCE I DON'T HAVE ANY QUESTIONS 

ABOUT MOHAMMED MIRMEHDI, I SUGGEST THAT WE STOP THE 

RECORD AND ALLOW MR. MIRMEHDI A CHANCE TO LEAVE THE 

ROOM BEFORE WE GO ON TO THE OTHER RESPONDENTS. 

(RECESS TAKEN.) 

(WHEREUPON, THE DEPOSITION WAS 

CONCLUDED AT 10:20 A.M.) 

* * * * * 

I DECLARE UNDER PENALTY OF PERJURY THAT 

THE FOREGOING IS TRUE AND CORRECT. 

EXECUTED THIS DAY OF 

__________ , 2001. 

BAHRAM T�BATABAI 

46 
L-----------------------------=--------'. 
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DECLARATION 

1. My name is Mehran Kamrava and I am a professor at Georgetown
University in Qatar.  I can testify to the below statements of my own
personal knowledge.

2. As a Professor of Government, I specialize in the Middle East and in Persian
Gulf Politics.  I have been a professor for 32 years.  I am fluent in Farsi. I
have attached a true and correct copy of my CV as Exhibit A to this
declaration.

3. In 2001, I was asked to review a document that was presented as evidence
against the Mirmehdi brothers in their immigration proceedings.

4. I looked at the document again and my prior declaration, dated December
31, 2001, on October 10, 2023.  I hereby reaffirm my prior statements as to
the meaning of the document.  The document appears to be a travel log for
June 20, 1997.  A true and correct copy of my prior declaration is attached as
Exhibit B.

5. Unfortunately, I cannot appear in person at the November 8, 2023 hearing,
as I have a prior commitment to travel and I will be in transit that day.
However, should the Commission wish to pose any written questions, I will
do my best to answer them in writing.

I declare under penalty of perjury that the foregoing is true and correct.

Signed at Washington, D.C., on October 10, 2023.

Mehran Kamrava 
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